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Court of Appeals of the District of Columbia 


No. 4562. 

Warsaw & Company, Appellant^ 

vs. i 

David H. Blair, Commissioner, etc. 


Ill the Court of Appeals of the District of Columbia. 

* 

j 

Docket No. —. 


Warsaw & Company, Inc., Petitioner, 

vs. 

I 

David II. Blair, Commissioner of Internal ;Revenue, Re¬ 
spondent. 

Petiti0n for Revieiv. 


To the Honorable the Judges of the Court of Appeals of 
the District of Columbia: 

The petitioner, Warsaw & Com])any, Inc.,:a cor])oration 
organized under the laws of the state of New York with 
principal othce and place of business at Seventh Ave¬ 
nue, New York, New York, res])ectfully represents: 

1. The petitioner’s original petition for a redetermina¬ 
tion of the deficiency determined by the respondent in his 
notice of deficiency dated March 25, R)2b, together with 
copies thereof (but unaccompanied by the filing fee reipiired 
by the rules of practic'e of the United States; Board of Tax 
Appeals adopted April 1, 1926) was duly received by the 
Board on the 21st of May, 1926, and the Clerk of said Board 
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tlu‘ii niul tliorc' iiidoi’scd on said oi*i^iiia] ixdilioii and c‘ 0 ])ies 
thereof the words and lii>nres following': “May i!l, 

2. T]ieren])on tlie (d(M*k of tlu' said Board of Tax A])i)eals 
returned tlie said ])etiti()n and eo])ies thereof to the tax- 
])ayei% to.uvther with an “exetn-pt from the Ihil(‘s of Prac¬ 
tice” marked for particular reference to a parai;‘ra])h read- 
in as follows: 

‘AV fee of ^rlO.OO is hereby imposed for the liline;, after 
the enactment of the Kevenne Act of 192(5, of any petition. 
Xo such petition may he fibnl until such fee is ])aid to the 
Board, nor will the Hlini;' of any ])etition he antedated to a 
time prior to the })ayment of such fee.” 

2 2). That on, to wit. May 25, 192(5, the said orii»-inal 

of the aforesaid ])etition ami coi)ies thereof, toi»’ether 
with tax])ayer*s check in the amount of $10.00, was duly 
received hy the said Board of Tax A])])eals and on the same 
day, to wit: May 25, 192(5, the (’lerk ot* the said Board of 
Tax A]>})eals stamped the said ]>etition with tlu* followinii: 
words and tii;ures: “Filed .May 25, 192(5, United States 
Board of Tax A])peals.” 

4. That on, to wit, June 21, 192(5, the resixindeiit hied a 
motion in words and hu’ui’es as follows: 


'‘Xow comes the Uommissioner of Internal Revenue 1)V 
his attorney, A. \V. (ire.ii.u', (Jeneral Uounsel, Bureau of 
Internal Pevimiie, and moves that the appeal heretofore 
tiled hy Warsaw A' Uompany, Iikl, on !May 25, 192(5, he 
dismissed for the r(*ason that the appeal was not filed within 
sixtv (lavs aft(*r the deficiencv hdter dated .March 25, 192(5, 
was mailed hy the (’ommissioner.” 


5. That on, to wit, July 12, 192(5. a hearini;’ before a mem¬ 
ber of the Boai'd was had on tin* i‘esj)on(h‘nUs motion to 
dismiss the ])etition for want of jurisdiction. 

6. That on. to wit, Au.i;ust 11, 192(5, an order was entered 
hv the lloiiorahle Uharles P. Smith, member of the United 
States Board of Tax .\ppeals, as follows: 


‘‘This mattei* (aime on foi’ h(*ariim’ on Uommissioner’s 
nujtion to dismiss tin* petition for tin* rixison that the aj»peal 

was not hied within sixtv da vs after the (hdicicmcv letter 

• • • 

dated March 25, 192(5, was mailcMl by the (’ommissionei* and 
was argued by counsel for the respective parties. 
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^‘Jt apiieariiii;' that tlu; deficiency letter was mailed ])y 
the (Commissioner on March 25tli, 192(), and: that the peti¬ 
tion in this pi'oceedini;' was not fil(‘d until May 25, 192(), 
the same heini;' sixtv-one davs after the mailiim’ of the 
deficienev lettei*, it is thei’efore 

“Ordered and adjudi;‘ed that the petition He dismissed. 


(Signed) (cilARLKS P. SMITH, 

Member U. S. Board of Tax Appeals. 


j f 
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7. That in accordance with tlie statute in such case 
made and ])rovided, said order became the linal de¬ 
cision of the Hoard on September 10, 102(). | 

8. That on, to wit, A^iril 1, 192(), the United States Board 
of Tax Ajipeals adoi)ted Itules of Practice, Rule 8 of wliich 
was tlie rule hereinbefore ipioted; that, exceed for the filing 
of said rules in the office of tlie Board of Tax Appeals no 
official ])u])lication of the ado])tion of said rules was made 
])v tlie Board until ^lav 20, 1020, when said rules were set 
forth and contained in Xo. 8, Volume III, of the official re- 
])orts of the United States Board of Tax A])})eals purport¬ 
ing to have been issued under date of February 0, 1920, but 
actuallv issued as of Mav 20, 1920. 

AVluu'efore, your petitioner jirays that this Honorable 
Court review said decision of the Board of Tax Appeals and 
reverse and set aside the same. I 

WARSAW & (co:\[FAXY, IXC., 
By JOHN J. WARSAAV, Pres. 

(CHARLFS 1). HAMFL, i 

RI(CHAIM) S. DOVLF, 

UFF 1. IC\RK, 

BEXJAMIX 11. SAUNDERS, 

Alforueijs for Petitioner. ; 

4 State of X". Y., 

Borough of Manhattan, ss: 

I 

9 

John J. Warsaw, being first duly sworn, ,says that he is 
President of Warsaw Uomi)any, Iik'., the petitioner named 
in the foregoing Petition for Review, and as;such he is duly 
authorized to verify said Petition for Review, and is fa¬ 
miliar with the statements therein contained, and that the 
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facts therein allei^ed are true to the best of his knowledge 
and belief. 

JOHN J. WARSAW. 

Subscribed and sworn to before me this 21 day of Decem¬ 
ber, A. 1)., 192(). 

[Seal of Ruth Lassiier, Commissioner of Deeds, New 
York (Yuntv, N. Y.] 

RUTH LASSNER, 

Notary Public. 

(Ymmissioner of deeds for Citv of New York. 

Hy commission expires Jan. 20, 1927. 

County Clerk’s No. 29. 

5 [Endorsed:] In the Court of Appeals of the Dis¬ 
trict of Columbia. AVarsaw & Company, Inc. Docket 

No. —. Petition for review. Hopkins, Starr, Hopkins & 
Hamel, Attorneys-at-law, Southern Building, Washington, 

D. C. 

6 Docket #16364. 

AVarsaw Companv, Inc., 333 Seventh Avenue, New YorK 

N. YY 

Docket Entries. 


Nay 25. Petition received and filed. 

June 1. (’opy of petition served on Solicitor. 

June 1. N(;tification of receipt mailed taxpayer. 

June 23. Motion to dismiss filed by Solicitor. 

June 25. Co]jv of motion served on taxpaver. Assigned 

Jiilv 12/26. 

•> 

Julv 12. Hearin.u- had before ^Ir. Smith. Referred to yir. 
Van P’ossen. 

July 27. 1h‘ansrri])t filed. 

Aug'. 11. ()i'd(‘r of dismissal signed and tiled. Both sides 
Notified. 

Dec. 29. Statement of facts lodged and copy filed as of 
record. 

Dec. 29. Assignment of errors filed by taxpayer. 

Dec. 29. Praecipe filed by taxpayer. 



5 


WARSAW & CO. VS. DAVID M. RLAIU, COM MR., ETC. 

1027. 

Jan. 11. StiiKilation Tor review l)y the Court of Appeals 
of the Dislriel of (.'ohimbia lilecl. ’ 

Feb. 10. Aflidavit of Joliii J. Warsaw filed. 

PY‘b. 10. Sui)plemeiital ])ra.‘cii)e filed by taxpayer. 

Now, P\‘bruary 11, 1927, tlie foreg*oini>: certified from the 
record as a true copy of the Docket Entries. 

[Seal of U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk Board of Tax Appeaks. 


Phled May 25, 1926. United States Board of Tax 
Appeals. 

May 21, 1926. 

May 25, 1926. i 

May; 19th, 1926. 

i 

United Slat<*s Boar<l of Tax Ap]ieals, 


I)ock(‘t No. 16564. 


Appeal of Tun 


Wai;saw CoMi’AXV, Ixc.,: IV.]:] 
Avenue, New York City. ; 


Seventh 


Petition. 


The above named tax payer hereby appeals from the 
determination of the Commissioner of lnt(U’nal Bevenue 

set forth in his deliciencv letter with svmbols: 

• • 

“IT:CA-2115-1-601)," dated March 25, 1926, and as the 
basis of its appeal sets forth the following: 


1. The tax payer is a New York corporation, with prin¬ 
cipal office at :]:V] S('V(‘nth Ave., N(‘w York; C'ity, with an 
authorized ea})italization of ^r25,OOt), divided into 250 shares, 
with a ])ar value of $100 i)er share. 

2. The didicieney letter (a eo])y of which is attached) was 
mailed to the tax ])ayer on March 25, 1926. 

3. The taxes in controversy are income and excess profits 
taxes for the fiscal years ended July 31, 1921 and July 31, 
1922 and are more than $10,000, to-wit, $10,142.07. 
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4. The determination of tax contained in tlie said de¬ 
ficiency letter is based n])on the following errors: 

(('O We j)etition for relief as a “Personal Service (/or- 
poration," as per Section 200 of the Keveiiiie Acts of 1918 
and Revenue Act of 1921. 

(h) As to incorporation expense of $399.00 and excessive 
d(‘])reciation of $143.57 which was added to our income for 
the fiscal vear ended Julv 31, 1921 and the modification of 
our income on account of Liberty Bond exemjit in the 
amount of $96.33 which was determined by the examinini^ 
ag'ent; we raise no objection. Excessive de])reciation in 

an amount of $52.40 added to our income for the fiscal vear 

' * 

ended July 31, 1922, we also enter no objection. 

5. The facts upon which the tax payer relies as the basis 
of its appeal are as follows: 

This company, for the purpose of plannini*- and prepar¬ 
ing* illustrations of merchandise, particularly wearing* ap¬ 
parel for catalogs used by the National Cloak Suit 
S Company, which is a mail order house and sells 
goods bv means of these catalogs, was organized bv 
a group of artists each one skilled in their own particular 
line: J. J. Warsaw, who is an artist who specializes in 
washing and filling in back grounds, 'SI. llasselriis parti¬ 
cularly expert on heads; II. C. Porter, style exy^ert and 
sketch artist: Dean Korach, filling in and wash artist: I. 
Xurick, an expert on the sketching of hands and feet; and 
Sophia Dallen, an expert layout artist. These stockholders 
continued as such throughout both periods in question. 

All of the above mentioned constituted the entire stock¬ 
holders of the corporation for the year 1921 as follows: 


J. J. Warsaw. 40 shares. 


W. Hasselriis 
11. C. i^orter. 
D. Korach. . 

I. Xurick. 

S. Dallen.... 


10 

10 

10 

10 

10 


i i 


4 ( 


I i 


I i 


i i 


Total . 90 shares. 


which constituted the entire outstanding ca])ital stock of 
this company for the year 1921. 













i i 

10' ‘‘ 14 


i i 

10! ‘‘ ii 

i i 

i i 

10: 14 

i i 

i i 

10: “ 14 

i i 

i i 

10; “ 14 

i i 


. . .;. 126 
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Ill tlie year 1922 stockholders increased tliese holdings 
as follows: I 

J. J. Warsaw. from 40; to 56 shares. 

M. Ilasselriis. ^ 

H. C. Porter. 

D. Korach. 

I. Nurick. 

S. Dallen. 

Total . 

{ 

In addition thereto 5 shares of stock was sold to Mr. 0. 
Kaner an artist of exceptional ability who \yas taken into 
this company on account of his adaptability to certain 
classes of sketching. The above constituted the entire 
outstanding capital stock for the year 1922. : 

All of the stockholders of this company ;employ all of 
their time in tlie actual conduct of its affairs and are en¬ 
gaged in such a manner that the earnings are to lie credited 
whollv to their activities. ! 

All the income of this company must be attri])uted to the 

efforts and services rendered bv the stockholders and vour 

» *■ 

attention is invited to the fact that during tlie periods in 
(luestion this company did no work otlier than of rendering 
services, that of making sketches and illustrations, and, 
that 86% of that amount shown as sales in our returns 
represents services to the National Cloak ik Suit Co. of 
New York Citv. I 

9 Capital is not necessary in the proper conduct of 

our business aside from the fact, as is evidenced by 
our items of expense shown in our various returns, that of 
clerks, telephone operator, bookkeeper, errand boys, models 
and the employing of thirty to thirty-five copy artists dur¬ 
ing our busv season, whose services are not material in 
effect compared to the services rendered diy the stock¬ 
holders who are the creative artists and from whose serv¬ 
ices the major portion of our income is derived. 

While, as by reference to our return for fhe fiscal year 
ended July 31, 1921, an item of Studio Payroll of if92,- 
667.17 and outside art work $29,339.82, appears, your at¬ 
tention is invited to the fact that $55,085.96 ^vas drawni by 


o. 
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the stock]i()l(l('rs: jiiid tlu' sddk' n|)])li('s to oiii* r(‘tiirii for 
tli(‘ ycni- wli(‘i-(‘iii it is shown that and 

outside' art work >r24,l07.4*2 was ])aid, wlu're'rroiii an amount 
of J^oo^do^.-’U must h(‘ (U'diu'ti'd as hc'inu’ drawn liy the stock- 
liolders of tliis (*()m])any. 

d. 'fhe tax ])ay(‘r in su])])oi1 of its a])])eal relie's u])on tlie 
followiuii- ])ro{)osition of law: 

Voui' attention is ealletl to tlie a])])eal of Westermann 
Paii’ano, Ine., Docket numln'r d.Ttid, Xov. 11, Id'io to wliicli 
decision tlie Pommissioiu'r ol* Internal Kevenue acejuisced. 
Tliis case' ce)incieles e'xactly with ours inse)far as amount of 
l/usine'ss anel copy artists* se'rvices is ceince'rne'el. In our 
case the' ame)unt e)t‘ husiness elone with the Xatieinal (doak 
cV: Suit (\). in ])re)])e)rtion to e)ur teital husiness, was even 
ureater than that whie-h was ele)ne hv Westermann & Paii’ano, 
Lie., with Sears, Poehuck Do.. Lie. 

Wlierefore, the tax payc'i* res])eetfully ])rays that this 
hoarel may hear anel eh'te'rniine' its a])])eal as Westermann 
cV Paii'ano. Ine-., is e'xactlv in the' same line e)t‘ business as 
we are. 

I SEAL.] WARSAW (d)., IXCk 

J. J. WARSAW, Pres. 

D State of X'ew YeiiiK, 

CoHi/f// fjf .Ve'/r Yorh'. ss: 

J. J. Warsaw, hcinii- eluly sworn, says that he is the Presi- 
elent e)f Warsaw (’o.. Lie., abeive'uame'el, anel as sueh is 
duly authe)ri/A'd tei x’erify the' fore'i^-eiiii.i;- petitiein: that he 
has reael the saiel pe'titieiii, eir hael the same I'e'ael to him, anel 
is familiar with the* state*me']its the'rein eeintaineel, ami that 
the faets there*in stat(*el are true, e*xee*])t sueh faets as are 
stateel to he u]kuj iiiformatieui ami he*Iief, anel those faets 
he believes to be true. 

J. J. WARSAW. 


Swe)ni to before me this ‘Jt) elav eif Mav, L)2d. 

[Seal JLith ]Aissm*r, (kmimissioner e)f J)e'e*els, Xew 
Veirk (’e)Uiitv, X. V.] 

RUTH LASSXKR, 


Uommissioner e)l‘ De'e'ds feir (’itv eif Xe*w Ve)i-k. 
My eommissie)!! ex})ire*s dan. 20, 1027. 

Countv (derk’s Xe). 20. 
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P^orm NP-2. 


Treasury Dexiartment, Washington. 


(16339M.) 


Office of Commissioner of Internal Revenue. 


IT:CA-2115-1-G0D. 


Mar. 25, 1926. 


Warsaw and Company, 

333 Seventh Avenue, 

Xew York, Xew York. 

Sirs : 

The determination of vour income tax liaihilitv for the 

• « 

fiscal years ended July 31, 1921 and 1922, pursuant to an 
examination of your books of account and records, as set 
forth in office letter of Febi-uary 9, 1926, disclosed a de¬ 
ficiency in tax aggregating* 5^10,142.07, as shown in the at¬ 
tached statement. ! 

In accordance with the j)rovisions of Section 274 of the 
Revenue Act of 1926, vou are allowed 60 davs from the 
date of mailing of this letter within which to Tie a t)etition 
for the determination of this deficiency. Any such ])e- 
tition must be addressed to the United States Boai*d of 
Tax Apx^eals, Earle Building, Washington, D. C., and must 
be mailed in time to reach the Board within the 60-dav 
jieriod, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an op])ortunity to file a 
petition with the United States Board of Tax Ap])ea!s and 
has not done so within the 60 days ])rescribed aiul an assess¬ 
ment has been made, or where a taxpayer has filed a ])eti- 
tion and an assessment in accordance with the final de¬ 
cision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. Xo claim for 
abarement can be entertained. 

If you acupiiesce in this determination and' do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the enclosed P^'orm A, and forward it to the Com- 
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missioiu'r of TDlonial T\(‘voiiii(', AVasliiiiii’loii, T). (\, for tlio 
(iiiics('(‘ ill a ])art of t]i(‘ (l(‘t(M‘Diiiiation, tli(‘ waiver slionkl bo 
oxociitod with ros])(‘(‘i to IIk' items to wliieli you ai»'ree. 


lu‘S])eetful]v, 

■ * ]). II. P>LA1R, 

' Cow nilss'ioncry 

By C. K. NASH, 
A.csislaiit 1o the Co})n}Cissioncr. 

Bnelosui'es: Stateiiieut, AVaiver—Form A, Form 8S2. 


12 


(IGdTM.) Form A. 


1T:CA-211.V1-(;0I). 


In re AVarsaw and Fompanv, IVX) Seveiitli Avenue, Xew 

York, Xew York. 

]Vaic('r of ll'iqht to File a Pet It 10)1 frith the F. S. Board of 

'lax A f)peals. 

Tlie undei-si^-ned tax])ayei- liereby waives tlie ri<>-lil to file 
a petition witli tlie F. S. Board of Tax Ap])eals under Sec¬ 
tion 27-4- (a) of the RvO'emu* Act of 102() and consents to tlie 
assessnnuit and eolleetion of a delieieney in lax for tlie fiscal 
years ended 7/Ml 21-7 Ml 22 a.u-,i*-i‘C‘i 4 ’atiniL>- $10,142.07. 
{Foi-])orate seal to b(* affixed: if no seal, so state.) 

(Xame:)-, 


(Address:) 

Ifv 


Date: 


>roTE.—This.waiver do(*s not extend the statutci of limita¬ 
tions for refund or assessment of tax, and is not an a.i*’ree- 
ment as provided under Section 1100 of the Kevenue Act 
of 1926. 
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Slaicnu'id. 

IT:(^\-21ir)-l_60I). 


I 

111 re Warsaw and Comdanv, 333 Seventh Avenue , New 

York, New York. 

I 

Deficieiicv in Tax. ! 

»/ 

Fiscal year oiidod 

July 31, 1921.$G,197.00 

July 31, 1922.i. 3,945.07 


Total ...$10,142.07 

Xot Jiicome. 


Fiscal Year Kiided Julv 31, 1921; 

j 

Net Income reported on return .L . $22,460.29 

Add: 

» 

1. Incorporation ex])ense . $399.00 

2. Excessive depreciation. 143.57 


Total additions 


542 57 


Total . i... $23,002.86 

Deduct: 3. Liberty Ihind interest exemjit 96.33 


Net income as adjusted 


$22,906.53 


Ex[)lanation of Adjustments to Net Income. 

1. Exjienses of the ori»-anization of a corjioration, such as 
incor})oration fees, attorneys and accountant's chart»-es are 
ordinarily capital expenditures in accordance with Article 
582, KegTilations 62. 

2. Depreciation on yonr tixed assets as computed in the 
revenue a^xmt's report, a copy of which has been furnished 
you, has been accepted by this ohice for the taxable year. 

3. Liberty l>ond interest is exempt under the ’provisions 
of Section 213 (4) of the Keveiiue Act of 1921. 
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Xo adjr.stments to invested eaj)!lal are shown in view of 
the fact tliat yonr ])ro1its tax lialhlity computed under the 
])rovisions of Section .‘>02 is less than tliat computed under 
the provisions of Section 301. 

14 Siatement. 


Warsaw and Company. 


Tax Computation. 


Tax under Section 302 

Xet income . ■. 

Less: 


$22,906 


Oo 


$4,562 61 


Profits tax.$4,562.61 

Kxem])tion . 2,000 00 

-^- 6,562 61 


Balance subject to tax at 10/f $16,343 92 


Amount of tax at IOC. 1,634 39 

Total tax assessable. $6,197.00 

Tax assessed . None. 


Deficienev 


$6,197 00 


X'et Income. 

Fiscal Year ended Julv 31, 1922. 


X'et incom(‘ i-eported on return.$28,749 78 

Add: 1. Excessive depreciation . 52 40 


Xet income as adjust(‘d.$28,802 18 

Ex])lanation of Adjustment to Xet Income. 


1. See explanation =2 of adjustments to net income for 
the fiscal veai* ended Julv 31, 1921. 

« *7 

X"o adjnstm(‘nts to inv(‘sted capital are shown in view of 
tin* fact that yoiii* profits tax liability computcnl under flu* 
})i-ovisions of Section 302 is less than that computed under 
the ])rovisions of Section 301. 
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I 

Tax (Vimpiitatioii. 

Tax under Section 302 .. $6,020.87 

Net income .$28,802.18 

Less: Profits tax . 0,920.87 

t 

t 

Balance subject to tax at 10% $21,881.31 
Amount of tax at 10%. .. . . . 2,188.13 

Total .$9,109.00 

15 Slafonent. \ 

Warsaw and (V)MrAXY. 

Prorated for 5 months . $3,795.42 

I 

1922 Rates. 

0 

Net income .$28,802.18 

Subject to tax at 12%%. 28,802 18 

Amount of tax at 12VL>%. $‘>,000 27 

Prorated for 7 months . 2,100.10 

Total tax assessable .;. . . . $5,895 58 

Tax assessed . 1,950.51 

Deficiency .. $3,945.07 

I 

After careful consideration of all the facts submitted in 
your protest, your claim for classification as a personal 
service cor])()ration undei- the ])i‘()visions iof Section 200 
of th(‘ Revenue Act of 1921 is denied for the fiscal vears 
ended July 31, 1921, and July 31, 1922, b(K‘aus(‘ income is 
not ascribable ])rimarily to the personal services of the 
principal stockliolders, but is due in a larii'e measure to the 
services of skilled em])loyees. 

Tn re<>‘ard to the statement made in your protest that the 
statute of limitations has already run a.R'ainst the pro])osed 
deficienev for the fiscal vear ended Julv 3f, 1921, vour at- 
tention is directed to S. M. 3021, ])aii-e 72, Internal Revenue 
Cumulative Bulletin lV-1, January-June, 1925, which slates 
in substance that in cases where prior to the enactment of 
















14 


WARSAW & CO. VS. DAVID H. BLAIR^ COMMR., ETC. 


file Keveiino Act of 1921 a ret urn was filed under the 
Kevenue Act of 1918, and after the passag’e of the Revenue 
Act of 1921 no return was filed under that Act, the four- 
year ])eriod of limitation for the making of assessments is 
not appJicahIc and for such period may he 

wade a! a up fhae. 

Payment of this tax should not be made until bill therefor 

is received from the Collector of Internal Revenue for vour 

* 

district and remittance should then be made to him. 

Xow, February 11, 1927, the foregoing certified from the 
record as a true copy of the petition filed of record May 
25, 1926. 

[Seal F. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

' Clerk Board of Tax Appeals. 

16 Filed Jun, 2, 1926. United States Board of Tax 

Appeals. 

Docket Xo. 16364. 


AVarsaw & Co.Mi’AXV, Ixc., 333 Seventh Avenue, X’ew York, 

X”. Y., Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Motion. 


X^ow comes the Commissioner of Internal Revenue bv 
his attorney, A. AV. Gregg, General Counsel, Bui’eau of 
Jnteinial Revenue, and moves that the ap])eal heretofore 
filed 1>y AVai’saw Com})any, Inc., on Alay 25, 1926, be dis¬ 
missed foi- the j-eason that the a])peal was not filed within 
sixty days after the deficiency letter dated Alarcli 25, 1926, 
was mailed bv the Commissioner. 

A. AAA GREGG, 

(Jeueral Counsel Bureau of Internal Revenue. 

Of Counsel: 

J. ARTHUR ADAAIS, 

Special Attorney Bureau of Internal Revenue. 
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Now, February 11, lb27, the foi'ogoing certified from the 
record as a true copy of Motion to dismiss. ; 

[Seal U. S. Board of Tax Appeals.] 

B. D. G.\^MBLE, 

Clerk Board of Tax Appeals. 

17 Filed Jul. 27, 1926. United States Board of Tax 

Appeals. 

Reporters^ Minutes. 

Before the U. S. Board of Tax Appeals. 

Docket No. 16364. 


In re Appeal of Warsaw & Co., Ixc. 

At Washington, D. C. 

Date: July 12, 1926. 

^loore Keporting Co., Official Reporter, tl. S. Board of 
Tax Appeals, 828-833 Earle Building, Washington, D. C. 
Floyd E. Moore, A. F. Gallagher. 

18 United States Board of Tax Appeals. 

Docket No. 16364. 

Appeal of Warsaw & Co., Ixci 

Reporter's Minutes. ■ 

Hearing Befoi*e Motions Division, at Washington, D. C., 
Monday, July 12, 1926, 9.30 o'clock a. m. 

Present: Mr. Smith. 

Ap])earanees: William J. Wedemeyer, Esq., appearing 
on behalf of the taxpayer; George C. Witter (A. W. Gregg, 
Es(]., General Counsel, lUireau of Internali Revenue) ap- 
])earing on l)ehalf of the (\)mmissioner. 

Proceedings. 

I 

Mr. Smith: Is there an a])])earance for tlie taxpayer? 
Mr. Wedemeyer: The tax])ayer appears in person, your 
Honor. i 
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]\Ir. Smith: Are you an officer of the taxpayer company! 

Mr. Wedemeyer: Yes, sir. 

Mr. Smith: Wliat officer? 

19 Mr. Wedemeycr: Business manaji'er. 

Mr. Smith: (live vour name. 

?\rr. Wedemever: AVilliam J. Wedemever. 

• • 

^Ir. Smith: A])])earance for the Commissioner^ 

^Ir. Wittei*: (ieor 2 ,-e C. AVitter appears for the Commis¬ 
sioner. 

Mr. Smitli: Proceed, Mr. AVitter. 

'Sir. Witter: This is a motion to dismiss on the .u'round 
tliat tlie a])])eal was not tiled witliin sixty days fi-om the 
mailini*- of the deficiency letter, or within the period pro¬ 
vided in the K'evenue Act of 192(). The deficiency letter on 
which the appeal was based was mailed March 25, 1926, and 
it ajipears from the face of the petition that it was filed May 
25, 1926, which is sixty-one days after the mailiiii^ of the 
letter. I further call the Board’s attention to the fact that 
]\Iav 25, 1926 was on a Tuesdav, and not on a Sundav and 
submit a copy of the reixistered mailiiiix list. 

Mr. Smith: The co])y of the registered mailing list will 
he received in evidence. 

(Said document, so offered and received in evidence, was 
marked, ‘‘(Commissioner's Exhibit A” and made a part of 
the record herein.) 

!Mr. Wedemeyer: I have a receipt here showing that this 
appeal was filed May 25, and it was returned to us two 
(lavs later with notification that it was necessarv to 

20 ])ay a filing fee of ten dollars with the appeal. 

Now, von will note the deficiencv letter is dat(‘d 
Mai’ch 25. This rule pertaining to the filing, or the ten 
dollar fee was made in A])ril, and we feel that the 60 days 
began to run on ]\Iarch 25, and that any rule that applied 
at that time is the rule bv which we should be governed. 


Mr. Smith: The motion for dismissal will be taken under 
advisement. This file will be referred to Mr. Van Eossini 


for decision. 

Have vou anvthing fui'ther to submit ? 

• ‘ 

Mr. Wedemever: Wliv, ves, in a wav. T would like to 
know what date the ai)p(‘al or ])etition was filed with the 
Commissioner. 
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Mr. Witter: Of course, it wns not filed with the Commis¬ 
sioner, or it slioukl not be filed with the Commissioner. It 
should be filed with the Board of Tax Appeals. The peti¬ 
tion is stami)ed tliere as having' l)een received May 25, 
1926. ' ; 

Air. AVedemeyer: A’es, and I see a co])y of our appeal was 
filed with the Commissioner’s Oihce and the Commissioner 
has 20 davs in which to make a motion. ! 

•' i 

Air. Smith: V es, but how are we to (luestion a motion as 
to the jurisdiction ? It is not the same as another motion 
Air. AVedermever. I think we have to entertain and con- 
sider a motion as to the jurisdiction at any time. 

Air. AVedemeyer: The motion was filed dune 21, and 

21 if the copy of our petition was served on the Com¬ 
missioner’s Office ])rior to June 21, then, the motion 

would not be in order, because I understand he has but 20 
davs in which to make a motion. 

Air. Smith: AIv decision would be that a motion relative 
to the jurisdiction of the Board is quite pi order at any 
time. The record here shows that the motion was filed not 
June 21, but June 22, 1926. I 

Air. AVedemeyer: There is an additional fact, your Honor, 
that T want to ])resent, l)ecause we are at tbe mercy of the 
Court in this respect, we are one day late. The fact that 
we mailed this in time, in accordance with what we under¬ 
stood to be the rules, on Alarch 25, at that time, and mailed 
it in time to be received on the 21st of Alay, and it was re¬ 
tained by the files of the Board of Tax A])peals for two 

davs before it was sent back to us. 

• • 

I just offer that in mitigation of our lateness. 

Air. Smitli: The record before me do(*s not indicate the 
recei])t of this ])etition in this office before Alay 25, 1926. 
Have you any coi'res])onden('e there to show that it was ac¬ 
tually filed ])rior to that date? 

Air. AVedemeyer: I have the return card here. This ])eti- 
tion was sent back to us, and it was dated June 21, it has 
that on it. This is the reeei}>t card we received. 

Air. Smith: 1 see. 

The motion for dismissal will be taken under ad- 

22 visement. We will not need any further proof. I 
will ask for a transcript of the record in this case. 
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This was all the evidence heard 
the al)ove-cntitled matter. 


and proceedings 


had in 


Now Felirnary 11, 1927, the foregoing certified as a true 
copy of tlie Keporter's niinntes or notes of hearing of duly 
12, 1926. 

[Seal Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk Board of Tax Appeals. 


United States Board of Tax Appeals. 


Docket Xo. 16364. 


Warsaw and Company, Inc., Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Order of Dismissal. 

This matter came on for hearing on Commissioner’s mo¬ 
tion to dismiss the petition for the reason that the appeal 
was not filed within sixtv davs after the deficiency letter 
dated March 25, 1926, was mailed bv the Commissioner and 
was argued by counsel for the respective parties. 

It appearing that the deficiency letter was mailed by the 
Commissioner on March 25, 1926, and that the petition in 
this proceeding was not filed until May 25, 1926, the same 
being sixty-one days after the mailing of the deficiency 
letter, it is therefore 

Ordered and adjudged that tlie petition be dismissed. 

(Signed) CHARLES P. SMITH, 

' Memher U. S. Board of Tax Appeals. 

Dated Washington. D. C., August 11, 1926. 

A true copy. Teste: 

[Seal of IJ. S. Board of Tax Appeals.] 

ROBERT C. TRACY, 
Secretary U. 8. Board Tax Appeals. 
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Now, February 11, 1927, the foregoing certified from the 
record as a true copy of order of dismissal. ' 

[Seal of U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk Board of Tax Appeals, 


24 


Filed Dec. 29, 1926. Board of Tax Appeals. 
Dkt. L. B. H. Cal. . Sta. . 


United States Board of Tax Appeals. 

Docket No. 16364. 

i 

I 

Warsaw & Company, Ixc., 333 Seventli! Avenue, 

New York, New York. 

Stateineiit of Facts Regarding Receipt and Filing of Pe¬ 
tition of Which the Board of Tax Appeals Mag Take 
Judicial Notice. 

Hopkins, Starr, IIo])kins & Hamel, Attorneys-at-Law, 906 
Southern Building, Washington, D. C. 

25 United States Board of Tax xVppeals. 


Docket No. 16364. 

Warsaw & Company, Inc., Petitioner, 

vs. i 

Commissioner of Internal Revenue, Respondent. 

j 

Statement of Facts Regardi)ig Receipt and Filing of Pe¬ 
tition of Which the Board of Tax Appeals Mag Take 
Judicial Notice. 

1 

1. The petitioner’s original x^^^tition for a redetermina¬ 
tion of the deficiency determined by the resx>ondent in his 
notice of deficiency dated March 25, 1926,;together with 
copies thereof (but unaccomx^anied by the filing fee required 
by the rules of the United States Board of Tax Appeals 
adopted Ax^ril 1, 1926) was duly received by the said Board 




20 


WARSAW & CO. VS. DAVTD 11. BLATR, COM MR., ETC. 


Oil tlu? 21st (lav of Mav, 192G, and tlie (’lerk of said Board 
then and there endorsed on said orii’inal ])etition and 
cojiies thereof the words and fi^-nres following* “May 21, 
1926 .^^ 

26 2. Theren])oii the Clerk of the said Board of Tax 

Appeals returned the said ])etition and copies thereof 
to the taxpayer, together with an “excerpt from the Hides 
of Practice" marked for jiarticnlar reference to a para¬ 
graph reading as follows: 

“A fee of $10 is hereby imposed for the filing after the 
enactment of the Heveniu* Act of 1026, of any petition. No 
such ])etition may be tiled until such fee is paid to the 
Board, nor will the tiling of any petition be antedated to a 
time ])rior to the ])ayment of such fee.” 

3. That on, to wit: May 25, 1026, the said original of the 
aforesaid petition and co])ies thereof, together with tax¬ 
payer’s check in the amount of $10 was duly received by 
the said Board of Tax A])])eals and on the same day, to wit: 
i\lay 25, 1026, the Clerk of the said Board of Tax Appeals 
stani])ed the said iietition with the following words and 
figures: “Filed May 25, 1026, United States Board of Tax 
Appeals.” 

4. That on, to wit: Ai)ril 1, 1026, the United States Board 
of Tax Ap])eals adopted Hul(‘s of Practice, Hide 8 of which 
was the rule hei*einbefoi*e (luoted: that, except for the filing 
of said rules in the office of the Boai*d of Tax Appeals no 
official pulhication of the adoption of said rules was made 
bv the Boai'd until Mav 20, 1026, wlum said i*nles were set 
foi*th and contained in No. 8, Volume III, of the official re¬ 
ports of the United States Boai'd of Tax Appeals t)urport- 
ing to have been issued undcn* date of February 0, 1026, 
but actuallv issued as of Mav 20, 1026. 

(’HAHLFS B. HAMEL, 

HKTIAHI) S. DOYLE, 

LEE 1. PAHKS, 

BENJAMIN H. SAUNDEHS, 

AttoTiK'ys for iho Petitionrr. 


27 


The ])etitioner having submitted the foi'egoing as 
a statement of facts rc^garding the rec(‘i])t and filing 
of the petition in this case, of which the Board of Tax Ap- 
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peals may take judicial notice, and it apx)earing that said 
statement was filed & lodged with Board on Dec. 29, 1926, 
and that the notice of filing thereof and a copy were duly 
served on the Commissioner of Internal Revenue, the re¬ 
spondent herein, on Dec. 27, 1926, and it further appear¬ 
ing that said statement contains a recital of facts of which 
this Board takes judicial notice, the statement is hereby 
approved and directed to be filed as a ])art of the record in 
this cause. 

By the Board of Tax Appeals this — day pf-, 192-. 

Char man Unlfed States Board of Tax Appeals. 


28 The receipt of a copy of the foregoing statement 
and proposed order is hereby acknowledged this — 
dav of-, 192-. 


Counsel for Respondent. 

Now, February 11,1927, the foregoing Statement of Facts 
certified from the record as a true copy of the Statement of 
Facts as lodged with the United States Board of Tax Ap¬ 
peals, December 29, 1926 but not approved ^ nor filed of 
record. 

[Seal Board of Tax Appeals] 

B. D. ga:^ible, 

Clerlx Board of Tax Appeals, 


29 Before the United States Board of Tax Appeals. 


Docket No. —. 


Warsaw and Company, Inc., Petitioner, 

vs. 

(k)MMissioNKR OF INTERNAL Reveni’e, Respondent. 

i 

Assignment of Errors. ' 


Filed Dec. 29,1926. United States Board oh Tax Appeals. 
Hopkins, Starr, Hopkins & Hamel, Attorneys-at-law, 906 
Southei’n Building, Washington, D. C. 




22 


WARSAW * 15 : CO. VS. DAVID Tl. BLAIR, COM MR., KTC. 


30 Bei'ove the United States Board ol‘ Tax Appeals. 

Docket Xo. —. 

Warsaw and Uomi’any, Inc., Petitioner, 

vs. 

CoMMLS.SIOXER OF IXTERXAL KeVEXUE, RespOlldeilt. 

Assirj]i}}i(')if of Errors. 

Xow conies Warsaw and Uompany, Inc., ])etitioner in 
error, and makes and liles tliis its assignment of errors: 

1. Tlie Board of Tax A])peals erred in making and enter¬ 
ing its order of August 11, 102(), dismissing tlie ])roceed- 
ings in the above-entitled cause for want of jurisdiction. 

2. The Board of Tax A])])eals erred in holding that it did 
not liave jurisdiction of this cause. 

3. Tlie Board of Tax A|)])ea]s erred in failing and refus¬ 
ing to file the jietition herein when it was I'eceived by said 
Board on IMay 21, 1926. 

4. The Board of Tax A])])eals erred in holding that the 
receipt of the tiling fee as well as the receipt of the peti¬ 
tion within 60 davs after the mailing of tlie notice of de- 
ficiency, was necessaiy to give it jurisdiction of this cause. 

'). The Board of Tax A])])eals erred in holding 

31 that the jiayment of the tiling fee, reipiii'ed by its 
Rules, within the 60 days after the mailing of the 

notice of deficiency by the res]K)ndent, was a prerequisite 
to its jurisdiction ovei* this cause. 

6. The Board of Tax A])])(‘als eri*ed in holding that the 
petitioner's failure to comply with the rules of the Board 
requiring payment of a filing fee, was a sutlicient justifica¬ 
tion for dismissing the petition for want of jurisdiction. 

7. The Board of Tax Ajipeals ein*(*d in refusing to hold 
that the petition herein was hied within 60 days after the 
mailing of the notice of didiciency by the i*es])ondent, not¬ 
withstanding the })etition(U‘’s failuiv to ])ay within said 
time the hling fee i-equired by the rules of said Board 
ado])ted April 1, 1926. 
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8. The Board of Tax Appeals erred in exacting com¬ 

pliance with a rule of practice of which there was not suffi¬ 
cient notice To the petitioner herein. , 

9. The Board of Tax Appeals erred in that its judgment 
of dismissal was predicated on an arbitrary rule of x^rac- 
tice. 

10. The Board of Tax Appeals erred in failing to sus- 
X)end, modify, alter or annul its rule reexuiring payment of 
a filing fee because of insufficient notice of publication. 

CHARLES D. HAMEL, 

RK^HARD S. DOYLEJ 
LEE I. PARK, 

BEXJA-MIX H. SAUXl)p]RS, 

Attonieys for the Petitioner. 

\ 

32 The receipt of a co])y of the foregoing assignment 

of errors, is hereby acknowledged this — day of-, 

192-. ‘ i ' 


Now, February 11, 1927, the foregoing certified from the 
record as a true copy of assignment of errors filed Decem¬ 
ber 29, 1926. 1 

[Seal of U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerh Board of Tax Appeals. 

33 L^nited States Board of Tax Appeals. 

Docket No. —. i 


Warsaw and Company, Inc., Petitioner, 


vs. 


_ j 

Commissioned of Internal Revenue, Respondent. 

j 

Agreement for Bevieic hg Court of Appeals 'of the District 

of Columhia. \ 

It is hereby sti])ulated and agreed, by and between the 
parties hereto, by their respective attorneys, that the de¬ 
cision of the Board of Tax A])peals in the above entitled 
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cause, dated Aiii^ust 11, li)2(), dismissing- the petition for 
want of jurisdiction, may ])e reviewed by the Court of Ap¬ 
peals of the District of Columbia. This agreethent is made 
under and pursuant to the provisions of Section 1002r/ of 
the Keveiiue Act of 1926. 


(Sgd.) CHARLES D. HAMEL, 

RICHARD S. DOYLE, 

LEE T. PARK, 

BEXJAMIX H. SAUXDERS, 

Attorneys for Petitioner. 
A. W. GREGG, 

Attorneys for Respondent. 


X’ow, February 11, 1927, the foregoing Agreement for Re¬ 
view by Court of Appeals of the District of Columbia 
certified from the record as a true copy. 

[Seal of U. S. Board of Tax Appeals, 1924.] 

B. D. ga:\ible. 

Clerk Board of Tax Appeals. 


34 Filed Dec. 29, 1926. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 16364. 

AVai:saw and Company, Inc., Petitioner, 

vs. 

Commissionp:r of Internal Revenue, Respondent. 

Designation of Record. 

Hopkins, Stan*, Hopkins Hamel, Attorneys at Law, 906 
Southern Building, Washington, D. C. 
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35 United States Board of Tax Appeals. 

Docket Xo. 16364. 

AVarsaw and Company, Inc., Petitioner, 

vs. ' 

Commissioner of Internal Revenue, Respondent. 

Designation of Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please xirepare and on or before February 4, 
1927, transmit to the Clerk of the Court of Appeals of the 
District of Columbia, certified coi)ies of the following docu¬ 
ments : 

1. Docket entries of proceedings before the United States 
Board of Tax Appeals in the above-entitled cause. 

2. The petition tiled by the above-named petitioner with 
certificate that the same, unaccomxianied by the tiling fee re¬ 
quired by the rules of the Board adopted April 1, 1926, 

was received in the offices of the said Board of Tax 

36 Appeals on May 21, 1926, and stamped “May 21, 
1926,’’ but was not marked “filed” until the filing fee 

of $10.00 was received on May 25, 1926. 

3. The motion to dismiss filed by the resx)oiident on June 

21, 1925. ‘ ' 

4. The transcript of ])roceedings had before: the Board of 
Tax Aj^peals on July 12, 1926. 

5. The order of the Board entered August Tl, 1926, dis¬ 
missing the iietition. 

6. Copy of the Rules of Practice of the Board of Tax Ap¬ 
peals adoyited A])ril 1, 1926, with a certificate^ setting forth 
the manner of publishing the same. 

7. Statement of facts regarding receipt and.filing of peti¬ 
tion, of which the I>oard of Tax Ax)x)eals may take judicial 
notice. 

8. Assignments of error. i 
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9. Ai>-roemont for review l)y Court of Appeals of the Dis¬ 
trict of Columbia. 

10. This I)esii»’uatioii of Keeord. 

ClIAKLDS I). IIAMKI., 

KKdIAKD !S. DOYLE, 

LEE 1. PAKK, 

BEXJAMIX II. SAUXDEKS, 

Attorncifs for the Petitioner. 


37 


The receipt of a copy of the foreji'oiui*- desii^uatiou 
of record is lierebv ackiio\vledi*‘ed this — dav of-. 


192-. 


Counsel for Respondent. 


Xow, F(‘hruai*v 11, 1927, the foreuoiuu' certihed as a true 
co})y of the desiii'iiatioii of record filed Decemher 29, 1926. 

[Seal U. S. Board of Tax Appeals, 1924.1 

B. D. GAMBLE, 

Clerk Board of Tax Appeals. 


38 Filed Feh. 10, 1927. United States Board of Tax 

Ap])eals. 

United States Board of Tax Appeals. 

Docket Xo. 16364. 

Warsaw Com dan v. Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Biipplenu'ntal Designation of Record. 

Hopkins, Starr, Hopkins & Hamel, Attorneys-at-Law, 906 
Southern Buildiiiii*, Washington, D. C. 
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39 United States Board of Tax Appeals. 

Docket No. 16364. 

j 

Warsaw & Company, Petitioner, ’ 

vs. 

Commissioner of Internal Revenue, Respondent. 

Supplemental Desiguafion of Record. 

To the Clerk of the United States Board of Tax Appeals: 

Yon will ])lease prepare and on or before February 11, 
1927, transmit to the (3erk of the Court of Appeals of the 
District of Columbia, certified copies of the documents 
designated in the designation of record filed vdth the Clerk 
of the United States Board of Tax Appeals on December 
27tli, 1926, and in addition thereto certified copies of the 
following’documents: 

o 

1. The- affidavit of J. J. Warsaw, dated | February 9, 
1927, together with the exhibits attached thereto and re¬ 
ferred to therein filed with the Clerk of the United States 
Board of Tax Appeals on February 10, 19271 

2. This supplemental designation of record. 

(Signed) CHARLES D. IIAMEll, 

RICHARD S. DOYLE,: 

LEE 1. PARK, • 

BENJAMIN H. SAUNDERS, 

Afforuegs for Pefifiouer. 

t 

I, Benjamin 11. Saunders, on oath depose and say, that 
I served the foregoing su])plemental designation of record 
on the (jeneral Counsel, Bureau of Internal Revenue, this 
10th day of February, 1927, by delivering a co])y of the 
same, together with copy of the affidavit referred to therein, 
to C. M. Charest, Acting General Counsel, Bureau of Inter¬ 
nal Revenue. 

BENJAMIN H. SAUNDERS. 
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Snl).'<(‘ril)(‘(l iuid sworn to bcfoiv mo tliis lOtli (lav of Feb- 

* 

ruai-y, lb27. 

|S(‘al .Mami(‘ (‘arolyn (Jilos, Xotaiw Piil)lio, District of 

Fohimbia.l 

My commission ox])ii‘os Mav 20, 1920. 

MAMIE (bVKOLVX GILES, 

Nofar// Public. 

40 Xow. F(‘bi-iiary 11, 1927, tlie foroi>’oini!^ certified 
fi*om the rcH'ord as a trno co])y of supplemental desig¬ 
nation of I'ccoi’d liled F(‘l>riiary 10, 1927. 

lS(‘al U. S. r>oard of Tax App(‘als.J 

B. D. GAMBLE, 

Clrrk Board of Tax .ippcals. 

41 Filed Feb. 10, 1927. United States Board of Tax 

A])peals. 

State of Xew Voi.*k, 

('ouut}! of Snr York, ss: 

J. J. Warsaw, Ixdiig iirst duly sworn, deposes and says: 

1. Tliat lie is President of Wbirsaw ^ Comi)any, a cor- 
])Oi-ation organized under tli(‘ laws of the state of X"ew York, 
with principal oflice and place of business at 023 Sev(uith 
Avenm*, Xew Voi k, X. V. 

2. That oil or about March 2f), 1!)2() said Warsaw & Com- 
])aiiy rec(uv(‘d a notice of doficiiuicy from tlu* Uommissioner 
of Int(*i-nal P(‘V(*iiU(* dated March 25, 1!>2() proposing a defi¬ 
ciency in iiK'onu* and ju'ofits tax(*s against said coi‘])oi‘ation 
for th(^ fiscal viiu's eiidcil Julv 31, 1921 and dulv 31, 1922 
ill th(‘ amount of $10,142.07. Said notice of dchiciency, 
wliich ])urj)orted to have been mailed on March 25, 1926, 
advised said Warsaw cV: (’omjiany of its right to apjieal to 
the United States Board of Tax A])])eals within sixty days 
fi'om the date of mailing of said notice. 

3. That on May 20, 1926, said Warsaw (,V)m])any for¬ 
warded, by registeii'd mail, to the United Stat(‘s Board of 
Tax Appcids'at the Earle Building, Washington, I), (h, an 
original and foui* cojiies of a jietition for a i‘(*d(‘t(MTnination 

of the deficienev shown in the aforesaid notice of deficnenev 

• • 

from the Commissioner of Internal Kevenue dated ^larcli 



WARSAW & CO. VS. DA\’TD H. BLAIR, COMMR., ETC. 


20 


25,1926. Said petition for redetermination was dated May 
19, 1926. The return postal receipt dated ^tay 21, 1926 
sig-ned by (\ Brown of the United States Board of Tax Ap- 
j)eals, is attached liereto as Exhibit A. ' The certiti- 
42 cate of Postmaster W. M. Mooney, of the United 
States Post Office Department at Washington, D. C. 
certifying to the delivery of a registered jiackage from 
\Varsaw & Company to the United States Board of Tax 
Appeals on May 21, 1926, is attached hereto as P]xliibit B. 

4. That on ]May 24, 1926 said petition and copies thereof 
were returned to Warsaw & Company in a United States 
Board of Tax Appeals envelope, which was postmarked at 
Washington, D. C. The petition and each of the copies 
thereof bore the stamp, ^‘May 21, 1926.’’ Enclosed in said 
envelope with said petition and copies thereof, was an “ex- 
cerjjt from the rules of practice” marked for particular ref¬ 
erence to a particular paragraph reading as follow’S: 

‘‘A fee of $10 is hereby imposed for the filing after the 
enactment of the Revenue Act o^‘ 1926, of any petition. No 
such ])etition may be filed until such fee is paid to the 
Board, nor will tlie filing of any petition be: antedated to 
a time prior to the payment of such fee.” ; 

5. Tliat on the afternoon of ^lay 24, 1926 said Warsaw 
& (’ompany forwarded to the United States Board of Tax 
Ap])eals at the Earle Building, Washington, 1)1 C. the afore¬ 
said original ])etition and copies thereof, together with said 
corporatioiCs check in the amount of $10.00. : 

6. That neither the affiant nor any other iofficer of the 
corporation had any knowledge of tlu‘ adoption and pro¬ 
mulgation of the rules of practice of tiu* United States 
Board of Tax Appeals dated April 1, 1926, ,])rior to May 


24, 1926. 


.JOHN .1. WARSAW 


Subscribed and sworn to before me this 9th day of Feb¬ 
ruary, 1927. 

{ 

(Seal Geo. F. Brelsford, Notarv ]bd)]ic. Queens County, 
N. Y. GEO. F. BRELf^FORD, 

Xotar/f Pnhllv. 

Notarv Public, Queens Co., No. .‘>080. 

N. Y.V’o. (’Ik.’s No. 1244. Reg. No. 8226.: 

C'^'mmission expires March 30, 1928. 
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43 Hxhibit 

First class. 

In ro})ly refer to MR-II. 

AVasliin<>*t()ii Citv Post Office, Office of tlie Postmaster 


Warsaw & Company, 
Xew York, X. 

PKAii Sirs: 


February 9, 1927. 


You are advised tliat ree,’istered article Xo. 387651, 
F ailed l)v vou in Xew York about Mav 20, 1926 to the 
1, lited States Board of Tax A])])eals, AVasliington, I). C., 
was 1 ‘eceived at this office at 3:10 a. m. on May 21, 1926, 
and was delivered to Charles Brown, authorized representa¬ 
tive of tlie Board of Tax Appeals, at 10.20 a. m. on Alay 
21, 1926, under d(*livery nuin])er 4694S. 


Sincei-elv vours, 


W. M. ^lOOXEY, 

Postmaster. 
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Exhibit “B.” 


J2ost Offi(‘e Department, Official Business. 
lYuialty foi* ])rivate use to avoid payment of Postage 
.$300. 

]h)stmai'k of delivei'ing office and date of delivery: 'Wash¬ 
ington, I). C., May 22 9:30 P. M., 1926. Let’s Go Citizens 
Military Ti'aining* Camps. 

Registered Ai'ticle Xo. 282651. 

Insured ]^arc(*l Xo. —. 

Return to Mhirsaw k (’o. Inc., Street and Xumber, or 
Post Offic(‘ Box, .3.33 7th Av(‘., Xew Yoi-k, Xew York. 
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Return Receipt. 

4694. 


lieceived from the Postmaster the Registered or Insured 
Article, the original number of which appears on the face 
of this Card. 

(Signature or name of addressee:) United ^States Board 
of Tax Appeals. ; 

(Signature of addressee’s agent:) C. Brown. 

Date of deliverv: Mav 21, 1926, 


45 Now, February 11, 1927, the foregoing certified 
from tlie record as a trin^ copy of the affidavit of J. 
J. Warsaw filed February 10, 1927. 


(Seal U. S. Board of Tax Appeals 1924.) 

B. D. GA^IBLF, 

Clerl' Board of Tax Appeals. 

Endorsed on cover: I^oard of Tax Appeals. No. 4562. 
Warsaw & Company, ax)pellant, vs. David 11. Blair, Com¬ 
missioner, &c. Court of Appeals, District ;of Columbia. 
Filed Feb. 11, 1927. Henry W. Hodges, clerk. 
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dfirurt 0f glpeals, gistrid 0f (S0lumMa. 

Jaxuaky Term, A. D. 1927. 


No. 4562. 


Warsaw & Company, 

Petitioner j 


V. 


David H. Blair, 

Commissioner of Internal Revenue, 


Respondent, 


PETITION FOR REVIEW. 


STATEMENT OF CASE. 

Warsaw & Company, Inc., (hereinafter sometimes 
referred to as tax])ayer) is a corporation organized 
under the laws of the state of New York and has its 
])rincipal office and place of business at 333 Seventh 
Avenue, New York City, New York. (Rec. 5.)j 
On March 25, 1926, the Commissioner of Internal 
Revemie (hereinafter sometimes referred to as the 
Commissioner) mailed a notice of deficiency !(Rec. 
16) in the amount of $6,197 for the fiscal year ended 
July 31, 1921, and of $3,945.07 for the fiscal year 
ended July 31, 1922. (Rec. 11.) 
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On ^Fay 20, 1926, the 56tli day after the mailing 
of said notice, taxpayer sent by registered mail ad¬ 
dressed to the United States Board of Tax Appeals 
(hereinafter sometimes referred to as the Board), 
Earle Bnilding AVashington, D. C., a petition and 
four co]hes asking for a rodetermination of said de¬ 
ficiencies. (Bee. 17, 28, 30.) 

The petition was not accompanied by the fee of 
ten dollars required by Rule 8 of the Rules of Prac¬ 
tice Before the United States Board of Tax Ap¬ 
peals. (Rec. 16, 17.) 

Said Rule 8 was adopted on February 26, 1926. 
As Rule 7, it was issued in mimeograph form on 
!March 4, 1926, on which date it was released to the 
so-called tax services. From and after March 4, 
1926, said rule in mimeogi'aph form was available 
to the public on application therefor to the Clerk of 
the Board. It was first made available to the public 
in printed form in a separate permanent copy of the 
rules on May 25, 1926. The rules of practice, in¬ 
cluding Rule 7 as Rule 8 and revised to April 1, 
1926, were incorporated in Number 8, Volume III 
of the official reports of the Board issued under date 
of February 9, 1926, but actually issued on May 
20, 1926. (Rec. 16, 20.) Taxpayer on May 20, 1926, 
had no actual knowledge or notice that said Rule 8 
was then in existence and in force and effect. (Rec. 
17.) 

The Board received the petition on May 21, 1926, 
the 57th day after the mailing of the notice of de¬ 
ficiency and a clerk of said Board endorsed thereon 
with a rubber stamp the following words and fig¬ 
ures, ‘^May 21,1926.’’ (Rec. 5, 16, 17, 29, 30, 37.) 

The petition and copies were retained by the Clerk 
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of the Board for two days, and on May 23, 1926, the 
59th day, were returned to the taxpayer together 
with “an excerpt from the Rules of Practice’’ 
marked with particular reference to the paragraph 
reading: 

“A fee of $10.00 is hereby imposed for the 
filing, after the enactment of the Revenue Act 
of 1926, of any petition. No such petition may 
])e filed until such fee is paid to the Board, nor 
will the filing of any petition be antedated to a 
time prior to the pavment of such fee.” ; (Rec. 
16, 17, 29.) 

On May 24, 1926, the 60th day after the mailing 
of the notice of deficiency, the petition and copies, 
together with a check for $10.00, were re-mailed to 
the Board. (Rec. 29.) 

On May 25,1926, the 61st day, this petition,; copies 
and check were received by the Board and the peti¬ 
tion was stamped by the clerk of said Board with the 
following words and figures, “Filed May 25, 1926. 
United States Board of Tax Appeals.” (Rec. 4, 5, 
16, 17.) 

On June 21,1926, the Commissioner moved to dis¬ 
miss the appeal for the reason that the appeal was 
not filed within 60 days after the mailing. of the 
deficiency letter dated March 25, 1926. (Rec. 14.) 

On August 11, 1926, after a hearing had on the 
motion to dismiss, the United States Board bf Tax 
Appeals entered an order dismissing the petition 
for the following reason: ! 

I 

“The petition in this proceeding was not filed 
until May 25, 1926, the same being sixty-one 
davs after the mailing of the deficiencv letter.” 
(Rec. 18.) " ' 


I 
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Under Sec. 1002(d) of tlie Revenue Act of 1926, 
taxpayei* and tlie Commissioner stipulated by agree¬ 
ment that said decision of the United States Board 
of Tax Ap]')eals should be reviewed by this court. 
(Rec. 23, 24.) 

On February 11, 1927, ])ursuant to the provisions 
of Sec. 1001 of the Revenue Act of 1926, the present 
])etition was filed with the clerk of this court to re¬ 
view tlie decision of the Board dismissing tax¬ 
payer's petition for a redetermination of deficien¬ 
cies. 
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CONTESTED ISSUE. 

Only one issue of law is involved in this proceed¬ 
ing*, to-wit: did the United States Board of Tax 
Appeals err in holding* that the petition in this pro¬ 
ceeding* was not filed until May 25, 1926, and dis¬ 
missing* the petition of taxpayer because said peti¬ 
tion was not filed within 60 days after the mailing of 
the notice of deficiency? I 
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ERRORS RELIED UPOX (Rec. 22, 23). 


The Board of Tax Appeals erred in making and 
entering its order of August 11, 1926, dismissing the 
proceeding in the ahove-entilled cause for want of 
jurisdiction. 

2. Tlie Board of Tax Appeals erred in holding 
that it did not have jurisdiction of this cause. 

3. The Board of Tax Appeals erred in failing 
and refusing to file the ])etition herein when it was 
received hv said Board on Mav 21, 1926. 

4. The Board of Tax Appeals erred in holding 
that the recei])t of the filing fee as well as the re¬ 
ceipt of the petition within 60 days after the mail¬ 
ing of the notice of deficiency, was necessary to give 
it jurisdiction of this cause. 

5. The Board of Tax Appeals erred in holding 
that the t)ayment of the filing fee, required by its 
rules, within the 60 days after the mailing of the 
notice of deficiency by the respondent, was a pre¬ 
requisite to its jurisdiction over this cause. 

6. The Board of Tax Appeals erred in holding 
tliat the petitioner’s failure to comply with the rules 
of the Board, requiring payment of a filing fee, was 
a sufficient justification for dismissing the petition 
for want of jurisdiction. 

7. The Board of Tax Appeals erred in refusing to 
hold that the petition herein was filed within 60 
davs after the mailing of the notice of deficiency bv 
the respondent, notwithstanding the petitioner’s 
failure to pay within said time the filing fee re¬ 
quired by the rules of said Board adopted April 1, 
1926 (should be “as revised to April 1, 1926”). 

8. That Jhnird of Tax Appeals erred in exacting 
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compliance with a rule of practice of which' there 
was not sufTicieiit notice to the petitioner herein. 

9. The Board of Tax Appeals erred in that its 
jiidi^ient of dismissal was predicated on an arbi¬ 
trary rule of y)ractice. 

10. The Board of Tax Appeals erred in failing to 
suspend, modify, alter, or annul its rule requiring 
payment of a liling fee because of insufficient motice 
of publication. 


I 
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ARGU:\rENT. 

Sec. 900 of the Keveiine Act of 1924, established 
a Board of Tax A|)])eals as an independent agency 
in the executive brancli of llie i*-overnment for the 
pnr]')Ose of detenniniiiir dis])ntes between taxpayers 
and the Commissioner of Internal Revenue in re- 
crard to deficiencv in taxes for certain vears. It 
lias continued as such by the Revenue Act of 1926. 
Towards this end, Sec. 274(a) of the Revenue Act 
of 1924, provided in part as follows: 

‘‘Sec. 274(a). If, in the case of any tax¬ 
payer, the Commissioner determines that there 
is a deficiency in respect of the tax imposed by 
this title, tlie taxpayer, except as provided in 
subdivision (d), shall be notified of such de¬ 
ficiency by registered mail, but such deficiency 
shall be assessed only as hereinafter provided. 
Within 60 days after such notice is mailed, the 
taxpayer may file an appeal with the Board of 
Tax Appeals established by Sec. 900.” 

The corresponding Sec. 274(a) of the Revenue 
Act of 1926 does not contain any material change 
except to provide for cases in which the sixtieth day 
falls on Sundav. 

“Sec. 274(a) * * * within 60 days after 

such notice is mailed (not counting Sunday as 
the sixtieth day), tlie taxpayer may file a pe¬ 
tition with the Board of Tax Appeals for a re- 

determination of the deficiencv.” 

•/ 

The tax involved in the petition was for the fiscal 
years ended Jan. 31, 1921 and 1922. Sec. 283(a) 
of the Revenue Act of 1926 provides: 
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^'Sec. 283(a). If after the enactment of this 
Act the Commissioner determines that any as¬ 
sessment should be made in respect of aiiy in¬ 
come, war-profits, or excess-profits tax im¬ 
posed by the Revenue Act of 1916, the Revenue 
Act of i917, the Revenue Act of 1918, the; Rev¬ 
enue Act of 1921, or the Revenue Act of ,1924, 
or by any such Act as amended, the Commis¬ 
sioner is authorized to send by registered mail 
to the person liable for such tax notice of the 
amount x>roposed to be assessed, which notice 
shall, for the purposes of this Act, be consid¬ 
ered a notice under subdivsion (a) of Sec. 274 
of this Act. In the case of any such determina¬ 
tion, the amount which should be assessed 
(whether as deficiency or as interest, penalty, or 
other addition to the tax) shall, except as pro¬ 
vided in subdivision (d) of this section, be com¬ 
puted as if this Act had not been enacted, but 
the amount so computed shall be assessed, col¬ 
lected, and paid in the same manner and sub¬ 
ject to the same provisions and limitations (in¬ 
cluding the provisions in case of delinquency 
in payment after notice and demand and the 
provisions prohibiting claims and suits for re¬ 
fund) as in the case of a deficiency in the tax 
imposed by the title, except as otherwise pro¬ 
vided in section 277 of this Act.’’ 

This refers us to Sec 274(a) already quoted. 
Hence, the sole issue in this case is whether the 
Board erred in holding that taxpayer did not file 
a petition until May 25, 1926, sixty-one days; after 
the mailing of the notice of deficiency. The deter¬ 
mination of this issue involves a consideration of 
whether the acts done by the taxpayer on May 21, 
1926, or anv other acts were sufficient to constitute 
the filing of a petition within the meaning of the sec¬ 
tion hereinabove quoted. i 
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T. THE BOAKD OF TAX APPEALS TS A QIIASI- 

jrniriAL body whose proceedings 

ABE SUBJFA^T TO THE GENERAL RULES 

RELATING TO JUDICIAL PROCEDURE. 

In determining- whether a petition was filed within 
the prescribed time, .indicial precedents and defini¬ 
tions are applicable to the procedure, powers and 
.jnrisdiction of the Board of Tax Appeals. In David 
II. Blair v. Oe.^fet'Icin Maclfiiie Company, Docket No. 
4420 (App. D. C. —), recently decided by this court, 
this court recocfnized that: 


“The Board is an independent agency of the 
executive branch of the Government, vested 
with limited judicial powers to which a tax¬ 
payer may appeal before payment of an addi¬ 
tional assessment of income, excess profits, or 
war profits taxes.’’ (C. C. H. Fed. Tax Service, 
Vol. Ill, 1927, p. 7108.) 

In the Appeal of Southern California Loan ^. 550 - 
ciaiion, 4 B. T. A. 223, 229, the Chairman of the 
Board, Mr. Korner, examined at some length, with 
copious citation of authority and legislative history, 
the contention made in that case. 


‘‘Tliat this Board is purely an administrative 
])ranch of the executive department and does 
not pai-take, noi* have the aspects of a judicial 
tribunal, and that the Federal decisions with 
I'espect to limitations as to the time wdthin 
which appeals may l)e brought can not have 
application.” 


and found that contention without merit, in this 
langaiage, p. 234: 
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‘‘Ill the light of tlie foregoing, we feel justified 
ill holding that the ])etitioner’s contention that 
the rules applicable to court process and pro¬ 
cedure have no ayiplication in the case of this 
Board, because the latter is purely an adminis¬ 
trative body and without the characteristics or 
attributes of a judicial body is without merit.” 

At page 237, and following, he reviews the legisla¬ 
tive history of Sec. 274(a), and in that review he 
does not find an essential change in the jurisdic¬ 
tional requirements under the Revenue Act of 1926. 
in so far as the time of filing a petition is concerned, 
where the sixtieth dav does not fall on Sundav, 
Under the facts, there is no dispute that under 
the Revenue Act of 1924 the Board would have found 
that this petition was filed within the 60 daysi As 
before stated, the Revenue Act of 1926 has not 
changed the situation. It is true that the Board has 
promulgated certain Rules of Practice, but the 
statute, independently of those rules, is no different. 
The question then remains whether a rule of prac¬ 
tice requiring a filing fee of $10 has changed or can 
validly change the quantum and character of the 
acts that will constitute the filing of a petition under 
Sec. 274(a) of the Revenue Act of 1926. In the 
decision of this question judicial precedents' and 
reasoning should be controlling. 

I 

II. TAXPAYER FILED A PETITION WITH 
THE BOARD OF TAX APPEALS UNDER 
SECTION 274(a) OF THE REVENUE ACT 
OF 1926 WHEN ITS PETITION WAS DE¬ 
LIVERED TO AND RECEIVED BY SAID 
BOARD ON MAY 21, 1926. 

; 

The delivery of this petition to the Board and its 
receipt by the Board on May 21, 1926, clearly ap- 
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])oars from the record, both from the uncontradicted 
evidence and from facts of wliich the Board was 
bound to take judicial notice. 

There is no indication in Sec. 274(a) or any other 
section of the Revenue Act of 1926 that the word 
‘‘file" in Sec. 274(a) was to be given any other than 
the ordinary meaning or required any acts in addi¬ 
tion to those usually required by courts for the filing 
of documents. Sec. 1000, subsec. 904 of the Revenue 
Act of 1926, provides as follows: 


“Sec. 904. The Board and its divisions shall 
have such jurisdiction as is conferred on them 
f>v Title II and Title Ill of the Revenue Act of 
1926 or ])y sul)sequent laws. The Board is au- 
thoilzed to impose a fee in an amount not in ex¬ 
cess of ^rlO to !)e fixed by the Board for the filing 
of any ])etition for the redetermination of a de- 
ficieiicv after tlie enactment of the Revenue Act 
of 1926 and foi* the hearing of any proceeding 
I)ending at the time of such enactment.’’ 

Purporting to act under this Section, the Board 
adopted Rule 8 as follows: 


“Rule 8. Fee for Filing Petition. A fee of $10 
is hei-eby imposed for the filing, after the 
enactment of the Revenue Act of 1926, of anv 
])etition. Xo such jietition may be filed until 
snch fee is paid to the Board, nor will the filing 
of any petition be antedated to a time prior to 
the payment of such fee.” 

Strictly construing this rule as requiring the pre¬ 
payment of the filing fee before a petition is deemed 
to have been filed within Sec. 274(a), and assuming 
its validity as thus construed, the Board dismissed 
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taxpayer’s petition, giving as its reason that the 
same was not filed until May 25, 1926 (the date on 
which the Board received the filing fee). The Board 
thus construed the word ‘^file” in Sec. 274(a) to 
require compliance with Rule 8 as a condition prec¬ 
edent to the institution of an appeal and thereby 
expanded the acts ordinarily held sufficient to con¬ 
stitute a‘‘filing.” 

A. IX OTHER CASES INVOLVING THE SAME FACTS THE 
BOARD HAS HELD THAT THE PETITION WAS FILED 
ON TIME. 


From the action of the Board in this case, it 
would be supposed that in all cases in which the 
filing fee was not paid within sixty days after the 
mailing of the notice of deficiency, the Board would 
dismiss the petition as not being filed on time. But 
the Board has not alwavs so acted. 

In the case of Chandler Motor Car Co, v. Com- 
missioner, Docket No. 19,742, from the transcript 
of proceedings before the Board on October 26,1926 
(see Appendix, page 55), it appears that a petition 
appealing from the Commissioner’s notice ;of de¬ 
ficiency was due on September 5, 1926. Sunday 
being the sixtieth day, according to the terms of 
Sec. 274(a) the taxpayer would have until midnight, 
Monday, September 6, 1926, within which to file his 
petition. Now it appears that September 6, 1926, 
was Labor Day, a legal holiday in the District of 
Columbia, and that legal holidays are not excluded 
in the computation of time under Sec. 274 (a)i of the 
Revenue Act of 1926. Appeal of So. California 
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Loan Afifin., 4 B. T. A. 223. Althoiigh the petition 
was received hy the Board and stamped received on 
September 0, 192(), tlie fee for filing said ])etition 
was not paid nntil Se])teml)er 7, 1926 (one day late), 
after the tax])ayer had been notified hij irire that the 
fee must be paid. Xow, if the Board's construction 
of Buie 8 is correct, that the fee must be paid before 
the i^etition is deemed to have been filed under 
Sec. 274(a), said j^etition should have been dismissed 

bv the Board on motion of the Commissioner as not 

« 

having been filed until September 7, 1926, the 
62nd day after the mailing of the notice. But, on 
the contrary, the Board in its order entered Xovem- 
ber 1, 1926 (see Appendix 60), denied a motion to 
dismiss, holding that iJic pefiflon icas filed on the 6th 
day of Septcmher. Thus the Board by an ex¬ 
press order recognized that the filing of the petition 
within the meaning of Sec. 274(a) of the Revenue 
Act of 1926, is not governed by the date of payment 
of the filing fee required by Rule 8. 

Again, in the case of Philadelphia d Beading Be¬ 
lief Assn. V. Conunlssloner, Docket X"o. 17,863, the 
jietition was received by the Board of Tax Appeals 
and marked filed on June 18, 1926, the 59th day after 
mailing of the notice of deficiency, but no filing fee 
had l)een paid. Thereafter on June 23, 1926, the 
64th day, the filing fee was paid to the Board and 
the jietition was again stamped filed. The order 
in the case does not set forth whether the clerk 
demanded the fee, returned the iietitions to the tax¬ 
payer or what action was taken by the clerk to notify 
the taxjiayer that the fee was due. In that case, the 
(Jiaij-maii of the Board, Mr. Korner, if the construc¬ 
tion of Sec. 274(a) adopted in the principal case is 
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coi-rect, should have dismissed the petition on the 
ground that it v^as not filed ^‘within 60 days after 
the mailing of the notice of deficiency.’’ On the con- 
trarv, tlie order entered hv the Chairman of the 
Board of Tax Appeals on December 18, 1926 (see 
Appendix 61), states: 

I 

‘C\nd it appearing to the Board that the peti¬ 
tion herein was in deed and in fact filed' bv the 
Board on June 18, 1926, which day was within 
the statutory period provided for the filing of 
petitions to this Board, now, therefore. In con¬ 
sideration of the premises and the motion of the 
respondent, it is 

^‘ORDERED, that the motion of the re¬ 
spondent be and the same is hereby denied 

* # * ? ? i 


Again the Board recognized that the filing of a peti¬ 
tion within Sec. 274(a) was not in any way de¬ 
pendent on the payment of a filing fee within the 
sixty davs. ' 

It appears, therefore, that in two specific instances 
decided after the order in this cause was entered, 
and involving exactly the same issues as in this 
case, the Board has adopted a precisely contrary 
construction of Rule 8. Taxpayer submits that the 
position adopted in these later cases is correct, and 
that the Board erred in entering its order^ in this 
case dismissing the petition for the reason that it 
was not filed until May 25, 1926, the 61st day, when 
in fact said petition was delivered to and re¬ 
ceived bv the Board on Mav 21, 1926. That the 
orders entered in the cases of the Chandler Motor 
Car Co. and Philad(dphia S Reading Relief Assn. 
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represent the i^roper construction of the statute and 
tlie rules of the Board, is amply supported by the 
authorities. 

B. THE ORDTXABY MEANING OF THE WORD ‘‘fILE” 
IS DELIVERY TO AN AGENT AUTHORIZED TO RE¬ 
CEIVE THE DOCUMENT, WITH THE IMTEXT TO 
HAVE SAID DOCUMENT FORM PART OF THE PER¬ 
MANENT RECORDS OF THE COURT. 

The word ‘‘tile,'' about which the controversy in 
this case centers, has not been defined in the Rev¬ 
enue Act of 1926 or by any other Act of Congress. 
Therefore, it is to be given the ordinary meaning. 
In GaUacjher v. Lhiirood^ 30 X. M. 211; 231 Pac. 627, 
629, the court states: 

Hundreds of opinions are found dealing 
with the question of whether or not a paper has 
lieeii tiled, but they do little more than state a 
general rule from which the courts determine 
whethei* or not it has lieen filed under the par¬ 
ticular facts and circumstances there under con¬ 
sideration.'’ 

In these hundreds of opinions concerning the 
meaning of the word “filed,’’ the most accurate 
statement of the rule is that set forth in In re Gubel- 
man, 10 F. (2nd) 926, 928, 

“The word ‘filed’ has not been defined by 
Congi-ess. It has, however, a well-defined 
meaning. It signifies the delivery into the ac¬ 
tual custody of the proper officer, designated 
by statute, and whose duty it is to keep the 
records of the court.” 
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The court, in In re Von Borcke, 94 Fed. 352, also 
states the rule as to what constitutes ‘‘filing,’’ as 
follows: 


“It is beyond dispute that the clerk was the 
])roper officer to receive the petition, and; there 
is no denial of tlie fact that it was delivered to, 
and received by him, for the purpose of being 
kept on file. ‘A paper is said to be on file when 
it is delivered to the proper officer to be kept on 
file.’ 7 Am. & Eng. Enc. Law, p. 960. The test 
of filing seems to be whether the officer in whose 
custody the paper is placed is the one entitled 
to retain the same.” , 

For cases asserting the same definition see Laser 
Grain Co. v. T. S., 250 Fed. 826 (C. C. A. 8th:Cir.); 
Tregamho v. Comanche M. d M. Co., 57 Cal. 501. 

“Filing” is less accuratelv stated in another wav 

< 7 ' » ^ 

by the addition of the words “and received by him 
and filed.” Thus, in U. S. v. Loynhardo, 241 U. S. 
73, 76, aff’g 228 Fed. 980, as follows: 

“The word ‘file’ was not defined by Congress. 
No definition having been given, the etymology 
of the word must be considered and the ordi¬ 
nary meaning applied. The word ‘file’ is de¬ 
rived from the T.atin word ‘Filum’, and relates 
to Ihe ancient practice of placing papers on a 
tln-ead or wire for safe keeping and ready ref¬ 
erence. Filing, it must be observed, is not 
complete until the document is delivered and 
received. ‘Shall file’ means to deliver to the 
office and not send through the United States 
mails. Gates v. State, 128 N. Y. Court of Ap- 
l^eals, 221. A ])aper is filed when it is delivered 
to the proper official and by him received and 
filed.” 
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Soo also luimcroiis cases collected in 25 (7. J. 1194 
and 2 Words and Phrases (Second Series) 531. 
That definition from its very use of the Avord ‘‘filed” 
in the definition demonstrates that the language was 
loosely employed—may we suggest because Bouvier 
so defines the term. 

When it comes to a test, the courts do not require 
that the document “be received bv the Clerk.” A 
clerk has no discretion in the matter, especially 
where the statute does not authorize him to refuse 

documents for anv reason. He must receive them 

« 

physically. Connnissioners of Franklin Co. v. State 
ex rel Faff on, 24 Fla. 55, 3 So. 471. Otherwise, the 
rights of litigants could be jeopardized by the whim 
of a clerk. If he refuses to receive papers tendered 
for filing the rights of parties are not affected. 

In Orne v. Barsfoiv, 175 Mass. 193, on the last day 
when a mechanic’s lien could be filed for record, 
between 1:30 and 2 P. M. on a Saturday, the party 
gained entrance though the office was closed and 
tendered a statement of lien and the fee to the 
register who refused to fake it, but they arranged 
that the party should put the statement and fee in 
an envelope. The party then pushed it under the 
door. The contention was made that the lien was 
not “filed.” The court states succinctly on p. 196: 

“We are of tlie opinion that, on the facts 
proved, the statement was filed on Saturday 
afternoon. * * *” 

“lie undertook to refuse legal effect to the 
deposit, it is true, but in our opinion that was 
beyond his power. It was the petitioners’ right, 
if they found the register in his office on a week 
day and during daylight, to insist on their state- 
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ment being filed forthwith, and it is no answer 
to say that the register might have been absent 
without liability under the law. As the peti¬ 
tioners did all that thev could do, or were bound 
to do, the register’s conduct did not affect their 
rights. See Sykes v. Keating^ 118 Mass. 517, 
519; Watkins v. Bugge, 56 Neb. 615; Dodge v. 
Potter, 18 Barb. 193, 202.” 

This case is sufficient, taken together withi those 
cases defining the duty of clerks, to establish that 
a delivery to the clerk with the intent to have him 
record the papers constitutes a filing.” 

But even accepting the looser statement of the 
rule, in the cause before this court, the clerk held 
the petition two days. This was sufficient receipt by 
him even under the loose langTiage of some' of the 
cases. If a clerk can hold a petition at will and yet 
not be considered to ‘^have received it,” and accord¬ 
ing as he holds the petition or mails it back, days 
later, the Board will hold it filed or not filed—then 
that body is not fulfilling the high judicial functions 
which it has assumed. 

C. A FULL ENDORSEMENT BY THE CLERK IS MERELY’ 
EVIDENCE OF FILING AND IS NOT A PREREQUISITE 
THERETO. 

The cases have overwhelmingly established that a 
full endorsement by a clerk of court is not necessary 
to the proper filing of a paper. In this case when 
the Board received the petition on May 21,1926, the 
fact that a rubber stamp was used to indicate the 
date of receipt, and that the clerk failed to enter 
the full filir endorsement ordinarily employed, 
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would uot operate to destroy the effect of the de¬ 
livery of the petition and receipt by the clerk. 
Banl'hi v. yiiUer, 266 Fed. 236. In Beebe v. Morrell, 
76 Mich. 114; 42 X. W. 1119; 15 Am. St. Rep. 288, 
293, the court states this rule as follows; 

^‘This endorsement is not what is meant by 
the statute when it says the ])laintilf may make 
and file with the clerk an affidavit. A paper is 
said to be filed when it is delivered to the proper 
official and by him received to be kept on file. 
That he did not endorse upon the affidavit the 
time it was received, or that he neglected to 
keep it on file, and attached it, or permitted it 
to be attached to the writ, did not affect the 
validity of the writ or make it void.’’ 

See cases cited in Freeman’s note to this case. See 
also Powers v. State, 87 Ind. 144; People v. Madigan, 
193 X. W. 806 (Mich.). X’umerous cases on this 
point are collected in the note in 25 C. J. 1194, and 
in 3 TFe/Y/s and Phrases 2767, Sub. ‘‘Indorsement 
Required.’' 

The Clei’k of the Board was under a dutv to re- 

*> 

ceive this ])etition thus delivered to him for filing. 
The receii)t and endorsement thereon were simple 
acts as to which the clerk had no discretion. (See 
Co)n}nissioners of Franklin Co. v. State, ex rel. 
Patton, 24 Fla. 55; 3 So. 471. 
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D. CONTINUOUS PHYSICAL CUSTODY^ OF THE DOCU¬ 

MENT BY THE CLERK IS NOT NECESSARY TO A 
FILING THEREOF. 

The taxpayer, once having delivered the 'petition 
to the clerk Avith the intent to have the clerk of the 

I 

Board make it a part of the permanent records of 
the Board, is under no obligation to see that the 
clerk retains the physical custody of the same. The 
fact that the clerk returned the petition to the tax¬ 
payer with a demand for the filing fee, after having 
retained this petition two days, does not operate to 
destroy the effect of taxpayer’s delivery as a filing 
of the petition. Continuous physical custody by the 
proper official has not been required by the courts 
as a condition precedent to a filing of the document. 
Poole V. Poindexter, 72 Kans. 654; 83 Pac. 126; 
Gallagher v. Limvood, 30 N. M. 211; 231 Pac. 627. 

t 

E. A DISTINCTION IS TO BE OBSERVED BETWEEN 

‘‘filing” by the PARTY' AND “FILING” BY 
THE CLERK. 

A distinction has been drawn bv the courts be- 
tween the action required on the part of the party 
to constitute a filing by him, and the action required 
on the part of the clerk as a filing by the latter. 
This distinction has been the reason underlying the 
dispensation with the formalities accompanying a 
filing that have been set out in the foregoing para¬ 
graphs. The rule is happily stated by Mr. Freeman 
in his note to the case of Beebe v. Morrell, 76 Mich. 
114, in 15 Am. St. Rep. 288, 293, as follows : 
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‘‘Filiiiii* consists simply in placing the paper 
in the hands of the clerk, to he preserved and 
ko])t hv him in his oihcial custody as an archive 

4 • • 

or record, of which his oOice becomes hencefor¬ 
ward the only ])ro])er repository; and it is his 
duty, when the paper is thus placed in his cus¬ 
tody or tiled with him to endorse upon it the 
date of its reception, and retain it in his office, 
subject to inspection by whomsoever it may con¬ 
cern; ajid that is what is meant by his filing the 
paper. But where the law requires or au¬ 
thorizes a part)/ fo file it, it simph’ means that 
he shall plare if in the offieial eusfody of the 
rierl'. This is all that is required of him; and if 
the officer omits the duty of endorsing upon it 
the date of the tiling, that will not prejudice the 
rights of the party: Holman v. Chevaillier, 14 
Tex. 339; Phillips v. Beene, 38 Ala. 248. This 
rule seems to be universal in its application to 
all documents, of whatever nature, which the 
law i*equires to be filed.’’ 


In the recent case of Gallagher v. Linicood, 30 X. 
M. 211; 231 Pac. 627, 630, the same distinction has 
been employed. (On rehearing the decision was 
changed but on entirely different grounds): 


‘'The dufg of the party desiring to file a paper 
is performed leith its delivery to the proper 
o-j]ieer, to he kept on file, and the failure of the 
officer to perform his duty does not prejudice 
the rights of the parties. Neither does the with- 
di'awal of the paper, after it has once been filed, 
cancel or render ineffective the previous filing. 

* This is also true of the certifying by 
the clerk on the paper itself that it had been 
hied. That is not conclusive, but is only evi¬ 
dence to be considered along with othei* facts. 
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Likewise, while the law requires that the clerk 
make a record of a x^aper when it is filed, the 
failure to so record the filing is only evidence to 
he considered in determining the intention.’’ 
(Italics ours.) 


F. 


PKEPAYMEXT OF THE 


FEE FOP FILING is’ NOT A 


CONDITION PPECEDENT TO THE FILING. 


Rule 8, as construed in this case, requires the 
X)rex)ayment of a fee as a condition precedent! to the 
filing of the petition. Granting the validity of such 
a rule for the time being, such a construction is 
contrarv to well-recognized doctrines concerning 
the relation of such fees to the ‘‘filing” of docu¬ 
ments. A parallel situation was presented do the 
Supreme Judicial Court of Massachusetts in the 
case of Clemens Electrical Mfg. Co. v. Walfdn, 168 
Mass. 304, 37 X. E. 102 (1897). In that case a motion 
was made to dismiss a petition to the Supreme 
Judicial Court sitting en banc for the County of 
Bristol, to estal.)lish the truth of exceptions.' Com¬ 
mon Law Rule 30 required that such a x^etition shall 

be filed within 20 davs after notice of refusal of the 

% 

j 

lower court to file or allow a bill of exceptions. On 
January 12, 1897, the 19th day after such refusal, 
the iietitioner delivered his x^etition to a person in 
charge of the clerk's office. Xo fee was demanded 
or paid. On January 14, 1897, the 21st day, the 
clerk asked for the fee and the petitioner answered 
the same dav enclosing the fee. On the 22nd dav the 
clerk acknowledged receipt of this fee and made the 
following entrv in his docket: 
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Petition received January 12, 1897 (19th 
dav). Entrv fee received Jaiiuarv 15, 1897 
(22nd dav). Filed and entered January 15, 
1897.'’ 

At that' time St. 1888, C. 257, Sec. 8 required: 

‘‘the clerks of the court shall collect all fees in 
advance.” 


St. 1891, C. 98, Sec. 1 provided: 


‘‘Xo suit, action, lil)el for divorce or petition 
shall he entered or filed by the clerk until said 
fee is paid.” 

At page 308, the court held that these statutes were 
applicable to the petition then before the court, but 
the court refused to dismiss the petition on the 
ground that the fee was not paid and that petition 
hence was not filed within the proper time. Al¬ 
though the statute was in form mandatorv, the court 
held it was merelv directorv: 

''Hut the provision, ive think, coidd not prop- 
erlu he construf'd as a condition precedent to 
the rights of parties under process ivhich in fact 
had hern duly entered in the courts ivithout the 
paymrjif of the proper fees in advanced^ It 
would 1 ‘equire very explicit x)rovisions of the 
statute to induce us to hold that a party must 
determine, at the peril of losing all benefit from 
the entiy of any writ, petition, or other process, 
when an entiy fee is payal)le and how much is 
])ayable, and must make the payment in ad¬ 
vance, although an entry fee is not demanded by 
the clerk, and the writ, petition, or other process 
has been actually entered in court. The pro- 
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vision in St. 1891, C. 98, S. 1, that ‘No suit 
or petition shall be entered Or filed 
by the clerk until said fee is paid’, undoubtedly 
is in form more neai'ly mandatory than the pro¬ 
vision of St. 1888, C. 257, S. 8 that ‘the clerks 
of the courts shall collect all fees in adyance’, 
l)ut H'(' arc of opinion that this also teas intended 
to he directnrjj to the clerhs. The effect of filing 
with the proper officer, at the proper place, pa¬ 
pers required to he filed ought not to be affected 
hg the question u'h(^her the proper legal fees 
hare or have not heen paid, if the fees are paid 
irhich are demanded. The mistake, if any has 
been made, can be corrected afterwards. We 
are of opinion that, under the circumstances 
shown ill this case, the petition was pj’operly 
filed when it was received at the proper office.” 
(Italics ours.) 


This decision has not been modified in the least 
by the recent case of Petition of Thorndike, 252 
Mass. 157; 147 X. E. 672. The case was expressly 
distini»'uislied. That was a motion to dismiss a peti¬ 
tion to establish exce])tions. Rule 6 required such a 
petition to be filed in 20 days after notice-of dis¬ 
allowance of exceptions. The time expired on Jan¬ 
uary 26, 1925. About 4 P. M. petitioner came to the 
clerk’s office, was assisted in fastening loose sheets 
of paper, 


“then handed the petition with the papers to 
an employee in the office without payment of an 
entry fee a}id irithout saying anything about 
filing ihemd' (Italics ours.) 


and left the office before the matter could be called 
to the clerk’s attention. 
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letter was sent to the petitioner at once 
l)v s])ecial delivery, stating that an entry fee 
was recpiired and that the petition would be 
given a number and entered wlien an entrv fee 
was paid.” 

The petitioner came to the ederk’s office on the after¬ 
noon of the next day, said she had not received the 
letter and was not then prepared to pay the entry 
fee. On January Jl, IJ‘25, she paid to the clerk the 

entrv fee. This was 25 davs after the notice. The 

« •' 

court states: 

“He (tlie clerk) did not follow the course 
])ursued in Clcwois Electrical Manufacturing 
Co. V. Walton, 168 Mass 304, 47 X. E. 102, where 
the desire of the person presenting the petition 
to file and enter the petition immediately was 
explained to the person in charge of the clerk’s 
office and where there was immediately stamped 
on the petition within the 20 days the words 
‘filed and entered’, followed bv the name of the 
clerk, and the fee was paid immediately upon 
demand two davs later. X'o discussion is re- 
quired to distinguish that decision. * * * 

(Italics ours.) 

There is nothing in the dicta following, requiring 
payment of the fee before the papers are deemed 
filed on time. 

“It is not necessary to consider what etfect, 
if any. a failure of the clerk to make the proper 
enti'y oi* record would have, provided the peti¬ 
tion had been filed seasonablv and the entrv fee 
paid or tendered, because both were not done.” 

We have an express decision in the Clemens case 
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that a filing fee in Massachusetts need not be paid 
before a petition is deemed to be filed if it is paid 
■when demanded and all other acts requisite to a 
filing are present. Then we have a decision, the 
Thorndike case—that in order to file, there must be 
an expressed intent to have the clerk file the docu¬ 
ments. The party at his peril refuses to pay the 
fee ivhen demanded, thus affirming the Clement- 
case. The cases, as the court points out, are per- 
fectlv consistent. There is not even dicta Tn the 
Thorndike case that affects the decision an the 
Clemens case. 

Again, in IJotcie v. Chicago, Waukegan (t North 
Shore R. R. Co., 214 Ill. 49; 73 X. E. 354, the court 
squarely held that where an instrument is tendered 
for filing, and no demand is made for a filing fee, the 
same is filed as of the date of presentation. In that 
case, the date of filing a petition for condemnation 
was very material to the decision, inasmuch as the 
law of Eminent Domain of Illinois fixes the award 
in a condemnation suit as of the date of filing the 
petition, and it would make considerable difference 
in the amount of the award whether the property, at 
the time of filing the petition, was located in; an in¬ 
corporated village or not. The court states the 
case as follows on page 53: ; 

“On March 28th or 29th (which of said dates 
being uncertain) appellee, by special messenger, 
delivered into the hands of the circuit clerk of 
Lake County the ])etition for condemnation and 
the plat or profile of its right of way as located, 
with a written request, in the form of it letter 
to said clerk, to file both the petition and the 
plat and issue summons against the appellant 
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and d(divor tlie same to the sheriff, and stating 
that tlie attorney Avonld remit. Tlie clerk re¬ 
ceived said paiyei's from the messenger and re¬ 
tained Tlie same until March 31, 1902, ^vhen he 
wrote the ap])ellee’s attorney that he doubted 
his riglit to file the survey or plat, and stated 
the docket fee was J^IO, hut did not state whether 
he had tiled the ])etition or not. The attorney 
for a])])ellee visited the clerk April 1st and re¬ 
quested tlie clerk to file the ])a])ers as of the date 
(lelivered, lait the clei'k would not do so but filed 
them as of April 1st. The clerk, at the time 
the |)apers were ])resented to him, did not de¬ 
mand the fee, but held the papers until Zion 
(dty liad voted to be incorporated and appellant 
liad filed a plat subdividing a portion of the 
tei ritory through wliich appellee’s right of way 
was located. The messenger testified that the 


clerk received from him the ])ackage and read 
the letter and stated it was all right. The clerk 
testified that the messenuer left liefore he had 


time to read* the letter. The testimonv tends 
to show, or sti-ongly i*aise the suspicion that the 
clerk was fully aware of the nature of the pa- 
iHu s'aiid the inuportance attached to their filing, 
and of the ])roceedings that were being taken 
by ap])eilant to ])revent the appellee from 
liavin^' the benefit of the ])roceedings, by the 
]]icoi‘])oration of i)art of the territory through 
wliicli the line was to run. We are not })repared 
to hold that tlie failure of atipellee to advance 
01 - tendier the fee, when not demanded, deprived 
it oi' file benefit of the prior presentation of the 
petition and plat to the clerk. It has been well 
said that one having an instrument to file in an 
ollice can only pi-esent it to the proper officer, 
and when he has done that lie has all the lienefit 
and advantage of the act as though it had lieen 
roriiially fileil, as lie has no conti*ol o\’er the 
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person of the officer; and we feel entirely war¬ 
ranted, on a well-established line of authorities 
and under the facts established by the record, 
in holding that appellee was entitled ^ to the 
benefit of the filing as of March 28th or 29th, 
either of which dates was anterior to |the in¬ 
corporation of Zion City.” 


In addition see State v. Iletli, 60 Kans. 560; 57 Pac. 
108; Chase v. Superior Court, 154 Cal. 789, 797; 99 
Pac. 355. In Tregambo v. Comandie M. <f LI/. Co., 
bJ. Cal. 501, the same holding was made, although 
California codes. Statutes in Force, Sec. 765; Sec. 
4332, Political Code, provided that a clerk: of the 
court had the legal right to refuse to file 'the de¬ 
murrers presented in that case, unless the fees for 
such services were paid to him. 

It seems conlcusively established by the foregoing 
decisions that the prepayment of a filing fee required 
bv statutes and a fortiori bv rule of court is not a 
condition precedent to the filing of a document in a 
cause or to the institution of a proceeding. ,lt may 
be that in order to enforce the ultimate payment of 
said fees the court would have power to dismiss the 
proceeding. As with all other accompaniments of a 
filing, the courts looking at the substancei of the 
transaction have dispensed with everything save the 
bare essentials of delivery of the paper to an officer 
authorized to take it into custody, with the intent to 
have it form a part of the records of the casei 

In this case, taxpayer by his acts brought himself 
well within that judicial definition on May 21, 1926, 
and it was therefore error to hold that its petition 
was not filed until May 25, 1926. 
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IIT. RUl.K 8 OF THE BOARD OF TAX AP- 
PEAI.S PROPERT.Y (H)XSTRUED DOES 
XOT REQUIRE l^REPAYHEXT OF THE 
FILING FEE AS A COXDITIOX PRECE¬ 
DENT TO THE “FILING” REFERRED TO 
IN SEC^TIOX ‘274(a) OF THE REVENUE 
A(^T OF 192G. 


Tlio Board in its order of August 11, 1926, con¬ 
strued Rule 8 to re(iuire the prepayment of the filing 
fee as a condition })recedent to a “tiling” under Sec¬ 
tion 274(a) of the Revenue Act of 1926. This con¬ 
struction lias not been consistentlv followed even l)v 

• ft' 

the Board itself and it conllicts with the court de¬ 
cisions hereinhefore (luoted at length. This is rea¬ 
son enough to justify a review of the Board’s con¬ 


st ruction of this rule. It is not necessarv to set 

ft 

forth herewith all of the rules of practice of the 
United States Board of Tax Appeals which may be 


considoi'ed in the construction of Rule 8 for it has 
been settled in J()Jins(jn-Wynne Co. v. Wright, 28 
A])p. 1). (’. 375, that this court will take judicial 
notice of the rules of practice promulgated by a 
lower couH. Since the Board is subject to the ordi¬ 
nary rules governing judicial procedure, this court 
will also take judicial notice of the rules of practice 
of that Board. 


Furthermore, the fact that the Board has placed a 
certain construction on its own rule is not conclusive 
in this court as to the validitv of the rule or the 
propriety of such construction. This doctrine has 
l;een well stated in Van Ingen v. Berger, 82 Oh. St. 
255; 92 N. E. 433, in which a rule of court required 
certain acts to be done before a judgment of default 
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could be entered for failure to file a pleading. That 
rule conflicted with a statute of Ohio entitling a 
party to take a default without mention of such acts 
as a prerequisite. The court in that case said: 


‘‘It would seem not to require argument to 
show that the statute or rights of parties under 
it cannot be abridged by a rule of court, and if 
a rule is framed so as to defeat or materially 
restrict the clear purpose of the statute, such 
rule cannot be held valid.” 


This court has repeatedly reviewed the construction 
bv lower courts of their own rules. See ' Gassen- 
licimer v. U. S., 26 App. I). C. 432; Jolmson-Wayne 
Co. v. Wright, 28 App. D. C. 375; Covey v. William¬ 
son, 52 App. 1). C. 289. For many cases from other 
jui'isdictions confirming this power in the appellate 
courts, see the note to Van In yen v. Berger in 19 
Ann. Cases, 801. 

Following the principles of construction laid down 
by the courts, Kule 8 of the Board should have been 
construed by the Board so as to bring it into con¬ 
formity with the Kevenue Act of 1926 and other 
applicable statutes. As at present construed it is 
in direct conflict with the statute. (Infra^ p. 38.) 
As an example of this ])i‘incipie, in Meyer v; Tapper 
(the Sfeainlxjat St. Laic re nee), 1 Blackf. 522, the 
Supreme Court of the United States construed its 
Admiralty Rule 12 of 1844 as altered, as a rule of 
court atfecting the process of court and not as a rule 
affecting the admiralty jurisdiction of ; Federal 
Courts, defined bv the Constitution. Similarly in 
Seaboard Air line B. R. Co. v. Hess, 73 Fla. 494, 
74 So. 500, the court construed a rule requiring the 
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inclusion of the assignment of errors in a bill of 
oxce])tions as sul)ordinate to a statute concerning 
the making of a bill of exceptions and stated in part, 
page 501: 


‘‘If granted, the plaintiif in error would be 
de])rived of his assignments of errors based 
u])on 'matters appearing in the bill of excep¬ 
tions, notwithstanding it liad complied with the 
])rovisions of the statute. The statute would 
thus be sn])ordinated to the rule which, instead 
of facilitating tlie administration of justice, 
would hamper and impede it.” 

Furthermore rules of court are to be construed, 
if possil)re, as non-mandatory in nature. It will be 
noted that the Rule 8 states, “Xo such petition may 
be filed.” This principle was laid down by this 
court in Gassenlieimer v. U. S., 26 App. D. C. 432, 
441, as follows: 

“Xow that the rule is regularly before us for 
construction we are of the opinion that it is 
not mandatory in its terms. A rule promulgated 
by a court for the orderly, speedy and con¬ 
venient disposition of cases, though binding to 
its full extent until regularly repealed or super¬ 
seded, is not like a statute prescribing a rule 
to answer the general demands of justice or con¬ 
ferring on an individual right, where the word 
‘mav’ must be read as ‘shalP in order to effect 
its purpose.” 

Another well established principle in the applica¬ 
tion of rules of court is that such rules must be uni¬ 
formly applied to all cases arising and falling 
within their scope. This principle is aptly put in 7 
R. C. L. 1028 (cases cited) as follows: 
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‘^According to this line of authorities to 
apply a rule in one case and to disregard it or 
suspend it in another, equally within its letter 
and spirit, is not merely an unseemly favoritism 
but an abuse of judicial authority not to be 
tolerated.’’ 

It is apparent from a comparison of the cases of the 
Chandler Motor Car Co. v. Commissioner, Docket 
Xo. 19,742 (Appendix 52, 60), and the Philcbdelphia 
S Reading Relief Assn. v. Commissioner, Docket 
Xo. 17,863 (Appendix 61), with the facts of this 
proceeding that Kule 8 has not been uniformly con¬ 
strued and applied. It is further apparent (App. 
60, 61) tliat the decisions of the Board were directly 
to the contrary and that no adequate basis for dis¬ 
tinction exists justifying in those cases a different 
application of Rule 8. 

Taxpayer does not impute ^Hniseemly favoritism 
or an abuse of judicial authority” to the Board. 
It does point out, however, that the two cases above 
mentioned were decided later in point of time and 
that they must be treated as a recognition by the 
Board that this earlier construction of Rule 8 was 
not tenable and was consequently abandoned. This 
rule should, therefore, be construed de novo by this 
court in the liglit of the foregoing principles. 

Tlie power of the Board of Tax Appeals to 

i 

promulgate rules of practice is contained in Section 
1000 of the Revenue Act of 1926 as follows:: 

‘Section 907(a) ^ ^ The! proceed¬ 

ings of the Board and its divisions shall be con¬ 
ducted in accordance with such ruleS' of prac¬ 
tice and procedure (other than ruleis of evi- 
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(Iciice) as the Board may prescribe and in ac¬ 
cordance witli the rules of evidence applicable 
in courts of equitv of the District of Colum¬ 
bian'^ 

The power to prescribe a fee for the filing of a 
petition is contained in Section 1000 of the Revenue 
Act of 1020 in the following language: 

‘‘Section 004. The Board and its divisions 
shall have such jurisdiction as is conferred on 
them bv Title TT and Title III of the Revenue 
Act of 1026 or by subsequent laws. The Board 
is authorized to impose a fee in an amount not 
in excess of $10 to be fixed bv the Board for the 
filing of any petition for the redetermination 
of a deficiency aftei- the enactment of the Rev¬ 
enue Act of 1026 and for the hearing of any pro¬ 
ceeding pending at the time of such enact¬ 
ment.' 

Subsection 907 expressly confers only a power to 
prescribe rules of practice and y^rocedure. It even 
excludes rules of evidence. Subsec. 904 first de- 
liiiates the exact jurisdiction of the Board to be as 
stated in Titles II and III. It then authorizes the 
Boai-d to exact a fee. The two were in no way made 
dependent upon each other, and Subsec. 904 does not 
say expressly or impliedly that the Board can re¬ 
fuse to take jurisdiction conferred by Titles II and 
III if the $10 fee is not paid. It is a perverse con¬ 
struction to assume that Congress would ever per¬ 
mit the Board to thus define its own jurisdiction. 

It is further apparent from consideration of 
various other rules of the Board, that the filing of 
petitions is not made dependent upon the observa- 
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tion of any particular rule. Thus Eule 4 irequires 
that all papers filed with the Board be either printed 
or typewritten and prescribes the weight and size 
of paper. Surely if the taxpayer fails to comply 
with the style and form of paper designated, it 
would not be held that no petition was filed. 

Eule 5 states as follows: 

A proceeding shall be initiated by filing with 
the Board a petition, as provided in Eules 6, 
7 and 8.” I 

Eule 6 referred to herein fixes the designation of 
parties in the filing of a petition. Eule 7 fixes the 
number of copies and the form of the petition to be 
filed by the taxpayer. Eule 8 fixes the fee for filing 
said petition. These rules, together vuth | Eules 4 
and 5, are all the rules covering the procedure to 
be followed in filing a petition. None of them affect 
or purport to be prerequisites to the institution of 
an appeal. 

Eules 6 and 7 simply fix the formalities attending 
that filing. Whv should Eule 8 be given a broader 
and more strict construction than those rules? 

Furthermore, it should be noted that the courts 
have drawn a distinction between the acts required 
on the part of the party filing a document and the 
acts required on the part of the clerk receiving the 
document for filing. (Supra, p. 21.) It has been 
seen that the courts hold that a paper is filed when 
it is delivered to the proper official with the inten¬ 
tion of having it form part of the permanent: records 


I 
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of the case. (Supra, p. 16.) If so, it is siihmitted 
that Rule S iu providing- that no petition may be 
filed until a fee of $10 is ])aid simply means that 
the acts required of the Clerk could not be enforced 
by the party until he paid his fee and does not mean 
that the ])arty must pay a fee before he could file a 
petition. Thus, in refusing to indorse a petition,- 
and in refusing to docket the case or place it on the 
calendar so that it may come to a hearing, the Board 
has provided an adequate method of enforcing its 
rule for the payment of the $10 filing fee. It cannot 
be objected that this leaves it within the power of 
the tax])ayer to permanently prevent the trial of the 
cause by his failure to comply with the duty imposed 
upon him of ])aying this fee, for the Board has 
jurisdiction of the cause and could dismiss the peti¬ 
tion upon showing that the fee was demanded and 
not paid. 

Such a' construction of Rule 8, separating the acts 
required'Oil the part of the party filing the petition 
from the acts required by the clerk is borne out by 
Rule 11 of the Board, which states: 

“Vpon receipt of the petition, accompanied 
by the filing fee provided liy Rule 8, the pro¬ 
ceeding will ])e docketed and assigned a number 
and the parties notified thereof. * * 

The Board further realized that it was powerless 
to affect the acts prescribed by the statute fixing its 
jurisdiction in appeals, as demonstrated by Rule 61, 
which provides: 
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‘^When the time prescribed by these rules for 
doing any act expires on a Sunday of a legal 
holiday in the District of Columbia, such time 
shall extend to and include the next succeeding 
day that is not a Sunday or such a legal holiday: 
Provided^ That ivhen the time for performing 
any act is prescribed by statute nothing in these 
rules shall be deemed to be a limitation or exten¬ 
sion of the statutory time fixed. (Italics ours.) 

By prescribing an act in addition to the mere 
delivery, the Board is limiting the statutory time 
for filing in that it requires two acts to be done in 
the same time in which the statute simply-requires 
one—and makes the time of the first act dependent 
on the time of the second. Therefore^ if Kule 8 is 
to be consistent with Rule 61, it must be construed 
as is here contended. 

It follows from all these considerations, from the 
limited jurisdiction of the Board, from its narrow 
powers defined by the statute, and from the appli¬ 
cation of the general principles concerning; the con¬ 
struction of rules of court, that Rule 8 cannot prop¬ 
erly be construed as requiring prepayment of the 
filing fee before a petition shall be deemed to have 
been filed. If the rule should bv anv chance lend 
itself to that construction, then, as vdll; be seen 
(infra, p. 38), the rule is void and of no effect. The 
construction contended for here as the proper one, 
upholds the validity of the rule, brings it into con- 
formitv with the statute, makes it strictlv a rule of 
practice and procedure, and brings it into harmony 
with the other rules adopted by the Board! Above 
all the Board itself has in the two cases, heretofore 
mentioned and decided after the order was entered 
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in this cause, accepted tliis construction in fact, if 
not ])y express language. 

IV. IF RFT.F 8 OF THE BOARD OF TAX AP- 
PEAI.8 IS (’OXSTRUED TO MAKE THE 
FILING FEE PRESCRIBED THEREIN A 
PREREQUISITE TO THE FILING OF A 
PETITION UNDER SECTION 274(a) OF 
THE REVENUE ACT OF 1926, THEN SAID 
RULE 8 IS VOID AND OF NO EFFECT. 

The validity and ap])licahility of Rule 8 was raised 
])y the taxpayer's rei)resentative at the hearing on 
July 12, 1926, in the following language: 

“Mr. AVedemever: * * * Now, vou will 

note the deticienev letter is dated March 25. This 

« 

rule ])ertaining to the filing, or the ten dollar 
fee, was made in A])ril, and we feel that the 
60 days h'egan to run on IMarch 25, and that 
any rule tliat a])plied at that time is the rule 
hy which we should l)e governed.’’ (Rec. 16.) 

It is true taxpayer attacked the rule because of in¬ 
sufficiency of publication, but he did not thereby 
waive any other objections to the validity of said 
rule, especially in view of the statement of facts 
later submitted ])y tax])ayer’s representatives. (Rec. 
19.) Furthermore, Rule 8, as at present construed, 
is jurisdictional and is subject to review by this 
court whether the validitv of that rule was raised 
before the Board or not. This petition was dis¬ 
missed because it was not filed within 60 da vs. Such 
filing is a jurisdictional matter and any rule of the 
Board affecting the prerequisite to a filing is a rule 
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affecfting the jurisdiction of the Board. Therefore, 
tlioiigli tlie order in form dismisses the petition be¬ 
cause it was not filed within the time limits it was 
in reality an order dismissing for lack of jurisdic¬ 
tion. 


A. nULE 8, IF so CONSTRUED, RESTRICTS THU JURIS¬ 
DICTION OF THE BOARD OF TAX APPEALS AS 
FIXED BY THE REVENUE ACT OF 1926 AND IS 

I 

VOID. 

The jurisdiction of the Board of Tax Appeals is 
fixed bv Sec. 1000 of the Bevenue Act of 1926 as 
follows: 

‘‘ ^Sec. 904. The Board and its divisions shall 
have such jurisdiction as is conferred on them 
by Title II and Title III of the Revenue Act of 
1926 or by subsequent laws * * 

Of the various jurisdictional sections in Title II of 
the Revenue Act of 1926 (for there is no subsequent 
law), the only pertinent sections for our purposes 
are Sections 283(a) and 274(a). The first men¬ 
tioned section was set out on ]). 9 and refers to 
See. 274(a), which provides: 

! 

Sec. 274(a). If in the case of any taxpayer, 
the Commissioner determines that there is a 
deficiency in respect of the tax imposed by this 
title, the Commissioner is authorized to send 
notice of such deficiency to the taxpayer by reg¬ 
istered mail. Within 60 davs after such notice 
is mailed (not counting Sunday as thelsixtieth 
day), the taxpayer may file a petition with the 
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Board of Tax Appeals for a redetermination of 
tlie deficieiicv. * * 

This section is not affected or modified bv anv other 
provision in the Act. It sets out as the single re¬ 
quirement of jurisdiction in the Board a notice of a 
deficiency to the taxpayer and the filing of a petition 
by the taxpayer within 60 days after such notice is 
mailed. Xo act in addition to the filing of the peti¬ 
tion is required of the taxpayer l)y this section. The 
Board by adoption of Rule 8 attempts to construe 
the word ^‘file’’ indirectly ])y requiring the prepay¬ 
ment of a fee of $10. It might go on and restrict its 
jurisdiction at will by other prerequisites. Any 
attempt to restrict by rules of court the jurisdic¬ 
tion prescribed by statute in Sec. 274(a) under the 
guise of construction, should not be sanctioned by 
this court. The ordinary meaning of the word 
‘‘file’' has been clearly fixed by the courts. Con¬ 
gress did not say “file a petition and pay the fee for 
filing said ])etition,” either in express langaiage or 
by implication, nor has Congress anywhere in the 
Revenue Act of 1926 allowed the Board of Tax Ap¬ 
peals power to construe this language so as to affect 
its own jurisdiction. This has been recognized by 
the Board itself in Appeal of Southern California 
Loan Association, 4 B. T. A., 223, 226, in which its 
chairman, Mr. Korner, stated: 

“It does not provide that the taxpayer may 
appeal to the Board within 60 days after such 
notice is mailed provided the taxpayer is fur¬ 
ther notified of the date of the mailing. It may 
be argued that such a provision is desirable, but 
even so, we cannot supply that which Congress 
has omitted to say. We can only construe the 
statute, not write it.” 
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Congress has given the Board power to prescribe 
rules of practice and procedure, but such rules must 
be clearly distinguished from rules that affect the 
jurisdiction. Nor is the power to impose^ a fee a 
power to make it jurisdictional. This distinction 
has been recognized by the Supreme Court of the 
United States in Washhigton So. Rg. Navigation Co. 
V. Baltimore and Philadelphia Steamboat Co.y 363 
U. S. 629. In that case, Kule bO of the new Admi¬ 
ralty rules was before the court for construction. 
* 

The court said with respect to the functioii of rules 
of court (p.625): : 

j 

‘‘The function of rules is to regulate the prac¬ 
tice of the court and to facilitate the transaction 
of its business. This function embraces, among 
other things, the regulation of the forms, opera¬ 
tion and effect of process; and the prescribing 
of forms, modes and times for proceedings. 
* * Bat no rule of eourt can enlarge or re¬ 

strict jurisdiction. Nor can a rule ahr.ogate or 
modifg the substantive laiv.^' (Italics'ours.) 

This decision is simply the latest pronouncement 
of a rule that has been long established in: the fed- 
eral ])ractice l)y the case of Meger v. Tupper {the 
Steamboat St. Lawrence)^ 1 Blackf. (U. S.) 522, to 
the effect that the Supreme Court was powerless by 
the promulgation of rules of court to affect 1:he juris¬ 
diction in admiralty suits conferred on it bv the 

t ^ 

I 

Constitution. In that case Admiralty Rule 12 of 

1844, as amended, was attacked on the ground that 
it was an attempt to limit the admiralty jurisdic¬ 
tion. The court states as follows: 

''The argument would be unansiverable if the 
alteration related to jurisdiction; for the court 
could not consistentlg with its dutpy tefuse to 
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exercise a poirer u'ifh rchicli the constitution 
and the lair had eJothed it, irhen its aid ivas in¬ 
voked hy a parti) who icas entitled to demand 
it as a matter of rightd^ But there is a wide 
difference between the power of a court upon a 
question of jurisdiction and its authority over 
its mode of proceeding and process and the 
alteration in the rules applies altogether to the 
character of the process to be used in certain 
cases and has no relation to the question of 
jurisdiction.’’ (Italics ours.) 

The same question was before this court in Covey 
V. WilUamson, 52 App. D. C. 289; 286 Fed. 459. That 
was a motion to quash a writ of error to the Mu¬ 
nicipal Court on the ground that it had not been 
a])j)lied for in time. The court states with regard 
to a rule of the Municipal Court excluding Sundays 
and holidays in the calculation of time where the 
statute was silent (p. 291) : 

“AVhere the statute provides, as here, that 
the act must be done within a certain number of 
days no rule of court could enlarge the time. 
True, both the Municipal Court and this court 
are authorized to make rules relating to prac¬ 
tice, but they must not be in conflict with any 
statute. This is elementary.” 

The federal courts in other jurisdictions have like¬ 
wise confined the effect of rules of practice and pro¬ 
cedure to matters other than jurisdiction. Thus, in 
Hamilton v. Fowler, 83 Fed; 321, the court says: 

“These rules of practice and procedure, if 
regulated by statute, are imperative, and con¬ 
trol the power of the court, for statutory rules 
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of procedure and practice cannot he cJianged hy 
precedent of decision or hy rule of courts hut 
the statute must govern in all cases. \ As here, 
when the statute says that the parties sliall have 
until the first day of the next term of court to 
file their record, it means that they shall have 
that time. * * (Italics ours.) 

It is not necessary to resort to the state decisions 
for authority that rules of court cannot override a 
statute or restrict or enlarge jurisdiction of the 
court, but a few may be cited to show the widespread 
recognition of this rule. In Goodwin v. Bickford, 20 
Okla. 91; 93 Pac. 548, the specific question i involved 
in this cause was before the court (pp. 97, 98). 

^‘In the case at bar, the legislature of the 
territory of Oklahoma has, by statute, pre¬ 
scribed in detail how an appeal shall be taken 
from the probate court to the district court and 
perfected. * * * it does not require 

that any deposit for costs shall be made in order 
to perfect the appeal * * * There is noth¬ 

ing in tliis statute that will permit the construc¬ 
tion tliat anvthing else than what is mentioned 
therein is required to be done, or may be re¬ 
quired to be done, by the court before the appeal 
is perfected; and under the language of the 
statute, when the appeal has been perfected, it 
may be heard at any general or special term 
of the court. Any rule of court requiring addi¬ 
tional things to be done by the appellant than 
those prescribed by the statute hereui quoted 
would contravene the statute and would be in¬ 
valid. ’ ’ 

The rule in question required deposit of $5 for costs 
with the clerk, and stated: 
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‘‘No a])pea] shall ho placed on the docket of 
this court until the a])])ellant shall have made 
the dei^osit herein ])rovided for. Should the 
a])])ellant fail to make deposit for the costs” 

the a])])eal shall he dismissed for failure to prose¬ 
cute. The Supreme Court ordered the appeal rein¬ 
stated. See also Ci(nnhiql)nm v. Quinn, 12 Colo. 473; 
21 Pac. 488: Klol'Jci'c Investment Co. v. Superior 
Court, 179 Pac. 728 (Cal. 1919); Wescott v. Eccles, 
3 Utah 27)8, 2 I^ac. 020 . 


B. BULE 8, IF so COXSTBUEl), AFFECTS SUBSTANTIVE 
EIGHTS OF TAXPAYERS UNDER SEC. 274(a) OF 
Revenue act of 1926 and is void. 


It is stated in WasJiinpto)i So. Ri/. Navigation Co. 
V. BaIti)uore cO PhilarteJphia Steamboat Co., 263 U. 
S. 629, hereinbefore (luoted, that rules of court can¬ 
not modifv or aliroaate substantive law, hut mav de- 
fine the procedure before the court to facilitate the 
transaction of its business. The payment of a $10 
filing- fee as a condition precedent to the institution 
of an appeal, does not facilitate the transaction of 
the business of the Board of Tax Appeals, to-wit, 
that of reviewing- the determination of a deticienev, 
hut places an obstacle in the way of such review. 
Tax])ayei*, if denied such a review, has no recourse 
to any othei* foi-um for relief, even aftei' yiayment of 
the tax. (Sec. 284(d) of Revenue Act of 1926). Any 
rule restilcting- his recourse to the Board is there¬ 
fore a I’ule alfectiiig his substantive right to con¬ 
test the tax. 

It has heretofore been pointed out that adequate 
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enforcement of the Board’s rule requiring a fee 
is available by wav of dismissal. If the mistake of 
failing to pay the fee has been made by the taxpayer, 
as was stated in the case of Clemens Electrical Mfg. 
Co. V. Walton, 168 Mass. 305; 47 N. E. 102, that mis¬ 
take can later be corrected. If the taxpayer; refuses 
to correct it, his petition can be dismissed. , 

V. RULE 8 SHOULD HAVE BEEN HELD IN¬ 
APPLICABLE TO THIS CASE BECAUSE 
OF INSUFFICIENT PUBLICATION OF 
SAID RULE AT THE TIME THAT THIS 
PETITION WAS FILED. 

When Sec. 1000, subdivision 907(a), together with 
Sec. 1000, subdivision 904, of the Revenue! Act of 
1926, were enacted on February 26, 1926, the Board 
adopted Rule 7 requiring a fee of $10 for any peti¬ 
tion filed thereafter. This rule was issued in^ mimeo¬ 
graphed form on March 4, 1926, to the tax services 
and was available in this form upon application to 
the clerk. The rule was not issued in any; perma¬ 
nent form or in an official report of general circula¬ 
tion until it was embodied as Rule 8 of the Rules of 
the Board as revised to April 1, 1926, and added to 
No. 8 of Vol. Ill of the official reports of the Board 
corresponding to advance sheets of the courts. This 
number was issued under date of Feb. 9, 1926, but 

I 

was not actually issued until Mav 20, 1926. Ob- 

•r V / ^ 

viously the date on the report is not controlling for 
the rule was not adopted until after the enactment 
of the Revenue Act of 1926, to-wit: on February 26, 
1926. Printed rules containing Rule 8 were not 
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available to the public iu a permanent separate pam¬ 
phlet until May 25 1926. All these facts were within 
or should have been within the knowledge of the 
Board member who heard this proceeding. 

The dehciencv notice in this case was sent out on 
March 25, 1926. At that time the mimeograph of 
Kule 7 was the onlv statement of what is now Rule 
8. This taxpayer was in Xew York and had no 
occasion to keep in touch with the daily routine of 
the Board of Tax A])peals. It is absurd to suppose 
that taxpayers over the whole United States could 
know of a mimeograph of a new rule containing vital 
changes, except those attorneys and practitioners 
l)efore the Board who are constantlv in touch \yith. 
its proceedings. When this petition was delivered 
to the Board on May 21, 1926, the Board had not 
yet incorporated its rules in any permanent form or 
in any general publication distributed regularly to 
tlie pul)lic or available for distribution to the public, 
designed to bring such rules to the notice of tax¬ 
payers against whom deficiencies were proposed. 
This was not done until Mav 20 and Mav 25, 1926. 
The Commissioner did not change his deficiency 
notice to notify taxpayers that in addition to filing 
a petition with the Board they would be required to 
pay a $10 filing fee within 60 days after mailing. 
(Rec. 9.) Under these circumstances it is submitted 
that Rule 8 of the Board of Tax Appeals had not 
been given sufficient publicity to entitle it to strict 
enforcement along with the other rules that had been 
well established in the practice of the Board before 
the adoption of Rule 8. In this respect, the prac¬ 
tice of courts should be persuasive. In McDonald 
V. Sfafe^ 172 Ind. 383, 88 X. E. 673, the courts dis¬ 
credited an oral rule that had been regularly en- 



47 


forced for many years, in the following language (p. 
396): * ^ i 


^‘They ought not only to be formally promul¬ 
gated, but they should be definitely stated, 
which could not l)e true of a practice reposing 
solely in the breast of a judge. They should he 
published and made knoivn in some pernmnent 
form so that ihey might he knoivn to all. The 
so-ealled rule was clearly not a rule at all and 
binding upon no one, clearly not upon one who 
has no notice of it.'^ (Italics ours.) 

Again in I. C. R. R. Co. v. Haskins, 115 Ill. 300, 2 
N. E. 654 (p. 311): 

‘‘To make a rule valid and obligatory upon 
suitors, it must ])e in writing and spread upon 
the records of the court, and reasonable pub¬ 
licity should be given to it. ^Vhen this is done, 
no discretion can 1)e exercised as to its' applica¬ 
tion, unless allowed ])y the rule itself. Owens 
V. Ranstead, 22 Ill. 16i.’^ 

In view of the circumstances in this case the Board 
should have suspended the operation of the rule, 
since no formal promulgation designed to bring the 
rule to the notice of the public is shown prior to May 
20, 1926. Such a suspension for this reason was not 
unknown to the Board, since in the case ot Hilles d 
Jones Company v. Commissioner, Docket 12,651 
(Appendix 63), the Board suspended the operation 
of its Rule 8 in a proceeding in which it was made 
to appear that after a jeopardy assessment had 
been made under Section 274(d) of the Revenue 
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Act of 1924 and after a claim in abatement was re¬ 
jected on Jannary 12, 1926, taxpayer filed a petition 
for a redetermination on starch 9,1926, being within 
the 60 days. The petition was not marked ‘‘filed’’ 
because the filing fee required by Rule 7 had not 
l)een paid. On March 20, the filing fee was tendered 
and the petition was marked “filed” as of that date. 
On July; 8, 1926, the Board denied a motion to dis¬ 
miss for the reason: 

* * and that as a])plied to the circumstances in 
the present appeal slicit rule is unreasonable in 
thaf if failed to provide an interval of time be- 
iiveen the date thaf it teas promulgated and the 
effective date sufficient to allow the terms there¬ 
of to become generally known.” (Appendix 
64.) 

and the Board entered a nunc pro tunc order that 
the petition be marked filed as of March 9,1926. By 
this action the Board recognized that the rule could 
not be enforced until opportunity was afforded to 
make such rule generally known after its adoption. 
Taxpayer submits that since the public was not 
given this opi)ortunity until May 20, 1926, and since 
the petition in this case was mailed to the Board on 
May 20, 1926, Rule 8 should not be held applicable, 
especially since the fee was paid immediately upon 
demand and especially since the delay of such pay¬ 
ment beyond the 60 days was due to the Clerk of 
the Board, who held the petition for two full days 
without taking any action in the matter. 
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VI. EFFECT SHOULD BE GIVEN TO SUB¬ 
STANCE AND NOT TO FORM IN THE PER¬ 
FECTION OF APPEALS UNDER SECTION 
274(a). i 

It has heretofore appeared that Rule 8 simply pre¬ 
scribes one of the formalities in the perfection of an 
appeal by the taxpayer from the Commissioner’s de¬ 
termination of a deficiency. The prescription of a 
fee was probably intended ])y the Board as a method 
of securing revenue from the work of the Clerk of 
the Board. It would seem that the only other pur¬ 
pose was to discourage trivial litigation. ^ It could 
scarcely have been prescribed as a deterrent to the 
filing of frivolous appeals since an appeal may be 
dismissed for frivolity and a penalty is prescribed 
by the statutes for the taking of frivolous appeals, 
Sec. 1000, subdivision 911 of the Revenue Act of 
192G. An additional deterrent was unnecessarv. It 
is evident that the Commissioner’s rights are not 
prejudiced ])y the taxpayer’s failure to pay the filing 
fee nor is the expedition of the determination of the 
issues in the appeal affected by the failure to pay 
the fee. The only probable effect is upon the funds. 
Tliis is negligible and can easily be remedied by a 
demand for the fee at any time before the hearing. 
Nor is it necessary to make the fee a condition pre¬ 
cedent in discouraging trivial litigation. Pa^unent 
at any time is equally onerous to the litigious party. 

An instance of how courts treat these unimportant 
requirements is furnished in Alaska United Gold 
Mines Co. v. Keating^ 116 Fed. 561 (C.: C. A. 9th 
Cir.) The defendant in erroi* moved to dismiss the 
writ of error for the reasons: 
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(1) Tliat no petition for such writ was filed 
in the court, in accordance with Rule 11. 

(2) Xo writ of error was allowed by any 
judg-e as required by said rules. 

(3) Tlie writ of error was not under seal of 
court from which it was issued and did not bear 
teste from the dav of its issue. 

In fact, however, an assig-nmcnt of errors had been 
filed, the clerk had issued a writ of error, the judge 
of the court had ap])roved a supersedeas bond and 
issued a citation requiring the defendant to appear, 
and such citation had ])een served on the defendant 
in error. The court stated with respect to the ab¬ 
sence of formality in the appeal as follows: 

'‘The absence of a formal petition for a writ 
of erroi- did not prejudice any of the substantial 
rights of the defendant in error, and must be 
treated as a defect of form rather than of sub¬ 
stance, and the same may be stated with the 
respect to the lack of a formal allowance of a 
writ of error.’’ 

Furthermore the Board itself is an institution of 
recent creation; its practices and procedure is in a 
formative state. To it should be applied the rea¬ 
soning of the Supreme Court of the United States 
in the case of Steever v. RicJunan, 109 U. S. 74, 
where the court states as to the appellant’s failure 
to pay the clerk for the record as provided by Rule 
10 (p. 75): 

"As this is the first time the question has 
arisen and the practice has not heretofore been 
authoritatively announced, it is ordered that, 
unless the appellant pay to the Clerk within 


51 


twenty da vs from the entry hereof, the amount 
due him for this fee, the appeal be dismissed 
for want of prosecution. If the payment is 
made, * * * the cause mav thereafter be 

brought on for hearing.” 

We would further suggest to the court that to up¬ 
hold the order of the Board in this case would be to 
put into the hands of the clerk of the Board!and his 
assistants the power to deprive taxpayers in distant 
parts of the country, unacquainted with the prac¬ 
tice and procedure of this special institution, the 
Board of Tax Appeals, of their substantive rights 
under the Revenue Act of 1926. The clerk by re¬ 
ceiving petitions, though not accompanied by a filing 
fee, can delay at will his notice to these taxpayers 
of their omissions, to the point where it is too late 
to pay the fee. That was this case—the clerk re¬ 
ceived the petition on the morning of the 5;7th day 
and did nothing till the 59th day, when he mailed a 
request for the fee, thus making it impossible to 
pay before the 60th day. To permit such a state of 
affairs to arise out of a rule of court, which state 
of affairs could never exist if it were possible for 
taxpayers to personally present their petitions, is 
to permit what Congress intended as a relief from 
the harsh principle of ‘‘pay first and argue after¬ 
wards” to be converted into an instrument'making 
the taxpayer pay first and never get a chance to 
argue, for though an appeal to the Board! of Tax 
Appeals can thus be cut otf by the action of a clerk, 
the taxpayer has no recourse to any other forum. 
(Sec. 284(d) of the Revenue Act of 1926.) ! 

If for no other reason than because of thd consid¬ 
erations of hardship in this particular case and be- 
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cause of exceptional circumstances where the sub¬ 
stance is present if not tlie form, taxpayer suggests 
that this is a proi)er case in which to suspend the op- 
ei’ation of Kule 8. This power to suspend under ex¬ 
ceptional circumstances was recognized by the Cir¬ 
cuit Court of Appeals for the 8th Circuit in Omaha 
Electric Lirjht Power Co. v. Cifi/ of Omahay 216 Fed. 
848, where the court relaxed the rule requiring that 
a petition for rehearing be tiled in sixty days after 
the date of the decree and further treated a ‘‘bill 
in the nature of a bill for review” as a petition for 
rehearing: 

“Furthermore, the case is so exceptional that 
we would be justified under the decisions of the 
Supreme Court in setting aside our rule, if it 
were applicable to the case. Poiiltney v. City 
of Lafayette, 12 Pet. 472, 9 L. Ed. 1161; United 
Statrs V. Breltlinq, 20 How. 252, 9 Ed. 900; Bur- 
yet V. Robinson, 123 Fed. 2621; 59 C. C. A. 260.” 

Taxy)ayer submits that this is a case presenting 
such extraordinary circumstances as to call for an 
opportunity for a hearing on the merits. 

SUMMARY. 

On the single issue whether the petition was filed 
within 60, days after the mailing of the notice of 
deficiency and whether, therefore, it was or was not 
within the jurisdiction of the Board to hear this 
appeal, it has been made to appear— 

1. That any proceeding before the Board is 
subject to the general rules relating to judicial 
procedure. 
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2. That taxpayer’s petition was deliyered to 
and received by the Board of Tax Appeals on 
May 21, 1926, said day being the 57th day after 
the mailing of the notice of deficiency. ^ 

3. That said delivery to and receipt! by the 
Board was the filing” referred to in Sec. 
274(a) of the Revenue Act of 1926. i 

It has further been made to appear— 

4. That the Board’s construction of and the 
validity of Rule 8 prescribing a certain! fee are 
reviewable by this court. 

5. That Rule 8 properly construed does not 
make prepayment of the filing fee a prerequisite 
to the jurisdiction of the Board to hear this 
appeal. 

6. That if said Rule 8 is construed as requir¬ 
ing the prepayment of said fee as a prerequisite 
to the jurisdiction of the Board, i. e., to the fil¬ 
ing of a petition within 60 days after the mail¬ 
ing of the notice of deficiency, then said Rule 8 
is void and of no effect, as being 

(a) A rule contravening the provisions of 
the Revenue Act of 1926. 

(b) A rule affecting the jurisdiction of the 
Board as defined bv the Revenue Act of 1926. 

ft' I 

(c) A rule abrogating substantive rights 
of taxpayers and not a rule of practice and 
procedure. 

It further appears— 

7. That said Rule 8 is further inoperative and 
of no effect in this cause because of insufficiency 
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of publication of said rule prior to the date this 
petition was dne and was filed, and because of 
such insufficient notice by publication the Board 
shonld have sns])ended the operation of said 
rule in this canse. 

8. That said Knle 8 does not cover matters 
affecting’ the riii'hts of the Commissioner of 
Internal Revenne, and is not a rule to expedite 
the determination of appeals to the Board, and, 
whether void or valid, applicable or inapplica¬ 
ble, operative or inoperative, said rule should 
not be allowed to subordinate a substantive 
ri<»Iit to an obvious formalitv. 

'Wherefore, your petitioner submits that the order 
and decision of the United States Board of Tax 
Appeals entered on August 11, 1926, dismissing the 
])etition for a redetermination of the proposed de- 
ficiencv, mav be reversed and the cause be remanded 
to said United States Board of Tax Appeals with 
directions to said Board to enter a mine pro time 
order dii-ecting the Clerk of said Board to mark 
said petition filed as of May 21, 1926, and to make 
propel' entry of such filing on the docket of the said 
Board, and with further directions to said Board to 
set this cause down upon its calendar for hearing 
upon the merits. 


Respectfully submitted, 

Charles D. Hamel, 

Richard S. Doyle, 

Lee I. Park, 

Benjamin H. Saunders, 
Attorneys for Petitioner. 

Hopkins, Starr, Hopkins & Hamel, 

Of Counsel. 
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APPENDIX. 

UNITED STATES BOARD OF TAX APPEALS. 


In the Matter of 

CiTANDLEii Motor Car CompaxyU 

East 131st Street, 

Cleveland, Ohio, 

Petitioner. I ^ , 

r Docket 


Commissioner of Internal 
Revenue, 

Respondent. > 


No 


19742. 


REPORTER’S MINUTES. 

IIearin<>- at Washington, D. C., Tiiesdav, Oc¬ 
tober 26, 1926, 10:45 A. M. i 

Before: Mr. Littleton (presiding). 
Appearances: Isador Grossman, Esq., East 
Ohio Gas Building, Cleveland, Ohio, on behalf 

of the Petitioner. i 

John W. Fisher, Esq. (A. W. Gregg, Esq., 
General Counsel, Bureau of Internal Revenue), 
on behalf of the Commissioner of Internal Reve¬ 
nue, Respondent. ■ 

j 

PROCEEDINGS. 


Mr. Littleton: Appeal of Chandler Motor Car 
Company, Docket No. 19742. 

Mr. Fisher: If your Honor please, this is a motion 
to have this appeal dismissed for lack of jurisdiction 
in the Bureau. The taxpayer alleges in paragTaph 
two of the petition that the deficiency notice was 
mailed to the petitioner on July 7, 1926. I offer in 
evidence, as further evidence that the letter was 





56 


mailed to the taxpayer on that date, photostatic 
mailiiii;’ list of duly 7, 1926, which shows that the 
(diandler Motor Company was mailed a notice of 
defieiency on that date. 

.Mr. Littleton: The photostatic mailing list, show¬ 
ing the deficiency letter as having been mailed on 
Jnly 7, 1926, will be received in evidence as Com¬ 
missioner's Exhibit A. 

(The ])hotostatic mailing list, so identified and 
received in evidence, was thereupon marked ‘‘Com¬ 
missioner's Exhibit A,'' and is made a part of this 
record.) 

^Mr. Fisher: The petition, according to the copy 
of the petition served upon the Commissioner, shows 
by the official stamp of the Board that this appeal 
was tiled on September 7, 1926, which is the sixty- 
second (lav after the deficiencv notice was mailed, 
and I ask that the appeal be dismissed. 

Mr. Grossman: If your Honor please, there are 
two facts that are of importance in this case that 
have not been mentioned. 

One of them is that the petition was deposited with 
the Clerk on Monday, September 6th, which was 
Labor Day; that the sixtieth day was a Sunday; that 
Labor Day in the District of Columbia, and under 
the rules of this Court, is a legal holiday; that the 
tiling fee was paid and received on Tuesday, Sep¬ 
tember 7th, on the sixty-second day; that no demand 
was made of the petitioner, or by the Clerk for a 
tiling fee when the petition was received by him and 
stamped received (jn September 6th; that it is the 
custom of the Clerk, upon receipt of petitions, at 
or close to the last day for the filing thereof, to notify 
by wire the taxpayer of the rule requiring the pay¬ 
ment of the fee. 

I would like to ask counsel whether he is in accord 
with this statement of fact. 

Mr. Fisher: Well, I haven’t any right to do that. 

Mr. Littleton: The record shows that the peti- 
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tion was received September 6th, and marked, filed 
September 7tli. ; 

Mr. Grossman: Now, as I understand, September 
5tli was the sixtieth day and was a Sunday, Septem¬ 
ber 6th was Labor Day, when it was received. 

Mr. Fisher: That is right. 

Mr. Grossman: And the filing fee paid Septem¬ 
ber 7th, on a Tuesday. 

Mr. Fisher: That is right. 

Mr. Grossman: Do you also agree to the other 
statement made that it is the custom of the clerk 
when a petition is received very close to the expira¬ 
tion of time for a filing of a petition under the Rev¬ 
enue Act of 1926, to notify the taxpayer of the re¬ 
quirements of Rule 8 of Rules of Practice, and to 
request the fee ? 

Mr. Fisher: Well, of course, I can’t admit what 
is the custom of this Board. The Board vull them¬ 
selves know what is their duty, and what: is their 
custom. I can’t admit that fact. 

Mr. Grossman: May I put Mr. Gamble on the 
stand in connection with the case, vour Honor? 

Mr. Littleton: I don’t mind admitting^ what is 
the custom of the Board. It is the custom of the 
P>oard that they shall wire the taxpayer. Of course, 
we have no established custom of wiring, the tax¬ 
payer. Sometimes we do and sometimes ^ye don’t. 
When we do, it helps them to get their filing fee in. 
As far as we can, when wo find the filing fee has not 
been paid, and they have got plenty of time,'we write 
the taxpayer about it, but when the time ds short, 
we send them a telegram. If they have counsel 
available in Washington, we telephone him. I may 
say, however, in this particular case, that the cus¬ 
tom of the Board about sending a telegram is not 
so very important, because September 6th was 
Labor i)av, and Rule 61 savs that “When the time 
prescribed by these rules for doing any act expires 
on a Sunday or a legal holiday in the District of 
Columbia, such time shall extend to and include the 
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next succeeding day that is not a Sunday or such 
a legal holiday; Provided, That when the time for 
])erforming any act is prescribed by statute, noth¬ 
ing in these rules shall be deemed to be a limitation 
or extension of the statutory time fixed/’ 

Xow the filing fee is required by the Rules and 
Practice of the Board as authorized by the Statute, 
and I am wondering whether, under the Rule 61, 
September 6th being a holiday, the fee was not prop¬ 
erly paid on Tuesday. 

Mr. Grossman: I have an extended argument on 
that for vour Honor’s consideration. It covers a 
few propositions. I am not interested in making the 
argument if the court is going to hold we are in 
Court. 

Mr. Fisher: If your Honor, please, as I under¬ 
stand the petition first comes in the Board on Labor 
Day, which is September 6th, which was the sixty- 
first dav. 

Mr. Littleton: Which was the last day allowed by 
the statute. The sixtieth day being a Sunday, under 
the 1926 Act, allows the filing on the sixty-first day 
when the sixtieth dav is on Sundav. 

Mr. Fisher: And the filing fee is paid on Tuesday, 
September 7th. That was the ruling of the Board. 

Mr. Littleton: The sixty-first day. Section 274(a) 
definitely states if the last day is Sunday, the peti-^ 
tion may be filed on the next succeeding day. 

Mr. Fisher: Under the rule, then, I suppose if the 
filing fee was received on Tuesday, and the Board 
finds that the appeal was filed on Monday, Septem¬ 
ber 6th, the sixtieth day being Sunday, the Board 
has jurisdiction in the case. 

Mr. Littleton: That is the situation, and the mo¬ 
tion to dismiss will be denied, and the Commissioner 
will be given twenty davs in which to otherwise 
move, or if he wishes to reply to the petition, sixty 
days in which to answer, when the case will come up 
in due course or formal notice. 

Mr. Grosman. May I just ask one thing? We 
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filed a motion that an order be entered that , the pe¬ 
tition filed be marked, recorded and docketed by the 
clerk of the Board as of September 6th, nunc pro 
tunc, and suggested that this motion be called for 
hearing at the same time the motion of the Com¬ 
mission which is on today is up for hearing. Now, 
I charge that the official stamp was erroneously 
marked on the petition, and the appeal was actually 
filed on September 6th, the sixty-first day. ' 

Mr. Littleton: Yes, the official stamp shows it 
marked on the sixty-first day, and the petition will 
be docketed as of September 6th, and the order will 
so show. 

(Whereupon, at 10:52 o’clock A. M., the Learing 
in the above entitled matter was concluded*) 

I, Floyd E. Moore, Official Reporter for the 
United States Board of Tax Appeals, do hereby 
certify that the above and foregoing Reporter’s 
Minutes is a true and correct copy of the transcript 
of the hearing in the above entitled appeal before- 
ihe U. S. Board of Tax Appeals, on October 26, 
1926. 

Floyd E. Moore, 

Bv Elixor Johxsox, 

Official Reporter, U. S. Board of Tax Appeals. 
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rXITED STATES BOAKD OF TAX APPEALS. 

AVashixgtox. 


Chaxdlek ]\Iotor Car Co., 

Petitioner, 


V. 

Commissioner of Internal 
Eevenue, 

Respondent. 


V Docket Xo. 19,742. 


ORDER. 

This proceeding came on to be heard on the Day 
Calendar on October 26, 1926, upon the respondents 
motion to dismiss on the ground that the petition 
was not filed within the statutory period provided 
liv law and it appearing that the petition was prop¬ 
erly filed on September 6, 1926, which was the six¬ 
tieth day (not counting Sunday as the sixtieth day) 
after the mailinii* of the statutory deficiency notice. 

Xow, therefore, in consideration of the premises, 
it is 

Ordered, That the respondent’s motion be and the 
same hereby is denied, that it is 

Further Ordered, That the records of the Board 
be made to show that the petition was properly filed 
on the 6tli day of Septem])er, 1926, and it is 

Further Oi'dered, Tliat the respondent be allowed 
the time ])rescri])ed by the Board’s rules to answer 
the petition or otherwise move in respect thereof. 

(Signed) B. H. Littleton, 
Member U. S. Board of Tax Appeals. 

Dated: Washington, D. C., 

Xovember 1, 1926. 

Xow, March 22, 1927, the foregoing Order certi¬ 
fied from the record as a true copy. 

B. D. Gamble, 

Clerk, Board of Tax Appeals. 
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UNITED STATES BOARD OF TAX APPEALS. 


Philadelphia & Reading 
Relief Assn., 

Petitioner^ 

V, 

Commissioner of Internal 
Revenue, 

Respondent. 


VDocket No. 17,863. 




ORDER. 


This proceeding came on for hearing on De¬ 
cember 2, 1926, on the motion of the respondent to 
dismiss on the ground that the petition herein was 
not filed within sixtv davs from the date of mail- 
ing of the statutory deficiency notice from the re¬ 
spondent to the petitioner; and it appearing that 
the deficiency notice was mailed by the respondent 
to the petitioner on April 20, 1926, and it further 
appearing that thereafter, on June 18, 1923, the 
petition herein was received by the Board and filed 
on that day; that thereafter, on June 23, 1926, the 
filing fee prescribed by the Board’s rules!of prac¬ 
tice was tendered and paid to the Board whereupon 
the petition herein was again stamped Filed,” and 
it appearing to the Board that the petition herein 
was, in deed, and in fact, filed by the Board on June 
18, 1926, which day was within the statutory period 
provided for the filing of petitions with this Board, 
now, therefore, in consideration of the prernises and 
the motion of the respondent, it is ' 

Ordered, That the motion of the respondent be 
and the same is hereby denied, and it is further 



62 


Ordered, That the respondent be allowed time to 
answer in accordance with the lailes of the Board. 

(a) J. G. Korxer, Jr., 
Chairman, U, S. Board of Tax Appeals, 

Dated: Washington, 1). C., 

December 18, 1926. 

Xow, March 19, 1927, the foregoing Order certi¬ 
fied from the record as a true copy. 

(Signed) B. D. Gamble, 

[seal.]' Clerk, Board of Tax Appeals. 
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UNITED STATES BOARD OF TAX APPEALS. 


Hilles & Jones Company, 

Petitioner, 

V. 

Commissioner of Internal 
Revenue, 

Respondent. 




> Docket No. 12JG51. 


ORDER DENYING MOTION TO DISMISS. 

The motion of the Commissioner to dismiss the 
above entitled proceeding upon the ground that the 
petition licrein was not filed with the Board within 
sixty days after the date of mailing of the notice of 
deficiency to the petitioner, as prescribed in section 
279(b) of the Revenue Act of 1924, having duly come 
on to be heard before a division of the Board on Mav 
3, 1926, and the petitioner having appeared by his 
counsel, Andrew S. Wilson, C. P. A., and the Com¬ 
missioner by T. M. Wilkins, Esq., and it appearing 
to the satisfaction of the Board that on September 
10, 1924, a jeopardy assessment was made' against 
this taxpayer under section 274(d) of the Revenue 
Act of 1924, that claim for abatement thereof was 
thereafter duly filed, that on January 12, 1926, there 
was mailed to the taxpayer by the C^ommissioner of 
Internal Revenue notice of the rejection of its claim 
for abatement, that on March 9, 1926, the taxpayer 
tendered to the board for filing a petition appealing 
from such deteniiination which petition was not 
then received and filed by the Board for the reason 
that the filing fee required by Rule 7 of the Board 
had not been paid, and it further appearing 
that on March 20, 1926, the petition was again 
tendered to the Board together with such fil- 
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iiiii: fee and was then received and filed, and it 
further appearing that Rule 7 of the Board, requir¬ 
ing the payment of a filing fee, was first adopted 
and promulgated on February 26, 1926, and became 
effective on said date and that as applied to the cir¬ 
cumstances in the present appeal such rule is unrea¬ 
sonable in that it failed to provide an interval of 
time between the date when it was promulgated and 
the effective date sufficient to allow the terms thereof 
to become generally known, now, therefore 
By Direction of the Board, It is 
Ordered, That the motion of the Commissioner to 
dismiss the above entitled proceeding be and the 
same is hereby denied, and it is 

Further Ordered, That the petition of the tax¬ 
payer filed herein under date of March 20, 1926, be 
filed and docketed nunc pro tunc as of March 9,1926, 
and it is 

Further Ordered, That the Commissioner be and 
he herebv is granted sixtv davs from the date of 
this order within which to answer the petition 
herein. 

By Direction of the Board. 

(Signed) Percy W. Phillips, 
Member, U, S. Board of Tax Appeals. 

Dated: "Washington, D. C., 

July 8, 1926. 

Xow, March 19, 1927, the foregoing Order deny¬ 
ing motion to dismiss, certified from the record as a 
true copy. 

(Signed) B. D. Gamble, 

[sE.iL.] Clerk, Board of Tax Appeals. 




